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" I.—the legislative control of the 

SALE OF potent DRUGS. " 

HE appointraent of a Parliamentary QjinmiUee tO‘ 
X inquire into the whole subject of ^tb^ . sale and 
advertisingof "patent tnedkines/* as well as the number 
of fatalities which have occurred of recent ye^s. tfiroqgh 
the injudicious or deliberate use of certain powerful drugs, 
particularly Boporihcs, whereby at the inquest either the' 
coroner, jury or a dortor, had occasion to deplore the 
lacility with which such preparations could be obtained, 
render it a matter of some interest at the present monient 
-to compare the legislative safeguards provided, Great 
Britain with those of other countries for preventing indis- 
criminate self-druggiilg- In ‘this respect the conditions 
prevailing in ihe United ‘ Kingdom differ materially ^firom 
those In existence in Continental countries, the fundam'iwtal. 
difference lying in the fact that, whereas the British Poi^ns- ^ 
Bind Pharmacy Act merely" prescribed the observance df' 
certain formalities on tfee part of a pjiarmacist seJUng a ^ 
scheduled poison, and dpe's not otherwise iiestrict their sale * 
,m any way, on the Continent* on the cernttary, tl?e ipsie^af 
■^dite a large number of remedial agents, mafly of which,; 
may be sold in Great Britain by any shopke^fier, ate oiUV 
delK'‘eredl*'.bT the chemist on the production of a qualifies^ 

9 
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medical Pn^'s" prescription*-■ Thus,'acetamlide and'-'phep- 
acetfn, two favourite’ comporienfs of ** headache powders^^ 

' .itiay"^ §old tn Great Britain by any tradesitian,,whe) ea^ in 
^■ a’number of'Cohtine!i,tal countries the pharmacist is peif-' 
mfttcd to supply either preparatioB only on the production* 


of a pr^cripti'on. 

The British Poisons and Pharmacy Act, 1908, makes no 
distinctiofi between the sale for technical and for medicinal 

I. 

purposes of th& poisons enumerated in its two schedules, 
- and the monopoly formerly enjoyed by the qualified phar- 
macfst of being the sole legal purveyor of scheduled poisons 
to the public, a duty for which he is eniinently qualified by 
Jus training, .ha^ been seriously undermined by the provi¬ 
sion contain^ in the new Act, empowering local authorities 
to license persons other than pharmacists to sell poisonous 
substances used exclusively in agriculture or horticulture as 
insecticides, &c. 

The formalities to be observed when selling a poison in 
Great Britain may be summarised as follows:—In the case 
of a substance j^ontained in Part I, which includes arsenic, 
the poisonous alkaloids, corrosive sublimate, cyanide of 
potassium, &c*, the purchaser must be known to the seller 
or must be introduced by some person known to the latter,' 
An entry of the sale has to be made by the pharmacist in 
his poison book, giving the date of the sale, name and 
address of the purchaser, name and quantity of the poison 
sold, and purpose for which it is required* The purchaser 
has then to sign the poison book The poison itself must 
be labelled with the name of the article, the word ** poi^n,” 
the name and address of the seller. 

In the case of a poison contained in Part II, the procedure 
is coii&itferably more simple, and it might be said that the 
only restriction attached to the sale of these substances 
consists in prohibiting their sale by any person other than 
a qualified pharmacist* The only formality attached isthe 
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*^^]i^m<jit of ^fet^Kirg the allele Withjts n'si^e,'the M^^tfrS*^ 
‘^*j)oison^^' ani^the naraerAnj} addreisi’of.tfi* seller. This 
list Includes, inter fl^ta^ sueh potent drugs as diloral. hydrateJ 
fdigrtalis, sulphonal, an^ all preparations cohlafmng less th^n.. 
■lwiq^{«r cent, of morphine. In-most Contlnetital.countries 
'’none of these preparations may be supplied except upon a 
prescription ; in Great Britain, on the ofher handy their safe 
is not restricted by a similar safeguard, and the pTibUc is at 
liberty to indulge in the use of a -powerful drug, .capable 
of„doinLg considerable harm if injudiciously-employed, or of 
satisfjdng the craving for a certain preparation witbout^the 
advice and sanction of a doctor. It is particularly in the 
case of mixtures sold linder special names, as in the case 
of ** patent medicines,” that the absence of any legal re¬ 
strictions regarding the sale of more or less potent drugs, or 
of drugs which through prolonged use may prove injurious 
to the system, may lead to disastrous results. 'For in the 
case of a mixture containing a poison enumerated in Part II 
of the Act, it is not necessary to disclose the nature of, the 
substance present; as long as the label bears the word 
“ poison ** and the name and address of the seller—which 
in this case must be a qualified pharmacist—the legal re¬ 
quirements have been satisfied, and the responsibility of the 
pharmacist ceases. This refers merely to those substances 
which are included in the poison schedules, and yet there 
are in common use quite a large number of potent drugs 
which do not come within the meaning of the ,Act, and 
which may even be sold by any tradesman however ignorant 
of their properties. In the medical evidence given before 
‘ the Wrliamentary Committee on Patent Medicines the lack 
of control over the sale of such powerful or habit Tor tning 
drugs was specially emphasised. • , # * 


_ Turning to a consideration of the conditions abroad, we 
find that, in the first place, a strict distinction is made 
between the sale of poisons for technical and for medicinal 
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The sale pf poisori% for mtfostriaf^ses 1s Esaap^ 
,-niade the.oBtMt of special legislation, which extends^ 

to the formalities lo be complied with hy the pnrcha&e?^ 
tifitenjejly taking the form of obtaining a permit from the^locia^ 
authorities prior to each purchase^ but also prescri 
manner in which the poisons are tq be stored ^ixd 
by the seller^ in '^ome caaes the use of special' UtisnsilSf 
marked with'the name of the poison have to'^e emplt^ed^- 
for weighing or'mixing, and minute instnictioiis Teg&fding 

* ' ii ^ 

the storage of certain substances are not omitted. 

'As regards ^the sale of poisons for medicinal purJ>oses,^ 
strike a fundamental difference between our conditions., 

j 

and tbo^e previtEing In Continental countries. In moat,' 

b ■ f ■ i. 

of the latter, the pharmacist is the sole legal putvieiypr t^ ' 
the public of all. medicines in whatever form, aiid; with the' 
exception'rqf a few Swiss feanton^p^^ doctors are forbitfdfen^ 
to dispeJf&e their own medicines. In this w^y the 
remediai^ehU; is easily controlled, and it is the'phamnaCiSj 
who is entnisted with the task of seeing that the public do^ 
not indulge in indiscriminate self-drugging in any form- ^ 
In,Germany the Government'has drawn up a Hat * 
substances none of which may be sold except ujpbn. 
production of a qualified medical man^s prescription^ otof a! 

n 

presctiption written by a qualified dental surgeon or 
inary surgeon {only in the case of drugs for animals)/- 
list naturally includes all tbe'powferfql poisons, bu^tdlUiS 
tion it contflins^a large number of djrugs the sak'gf^' 

Great Bntaih is not hampered by any restrictions 
Among these figure, to quota-feut a few examples 

Acetanilide; Amyl Nitrite^ Antipyrtiie, GA,^4lj|?fc:i^ 
Saltj, Extract of Male Fern, Chloral Hydrate 
ifigratufo, Pjiraldehj^de, 'Phenacetin, Jalap 

;;1fartar 'Emetic,’ Sodium Salicylate, 

’ of Opfom, ^i*fonah Vetdnal/ Ipecacuinta;^j^;fe5l5i^ 

. 'Suiphatei,-. 
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?; fe V the ' ^pe df this list exhausted with the ^le'■ 
E^ra^rafion' of drafts- which may not be :6ol(i:%xcept on a 
preKriptioij—it also serves^ to regulate the vexed qujestioti ^ 
b( r^^ating prescriptions, British doctors frequently voice- 

that their patients continue having a p're- 
up without their knowledge wlien^ other 
supervened, or that their prescriptions are 
JejQ^ to friend^ suffering apparently from the same symptoms 
(^ti^t'who benefited at the time by the medicine 
pnwcril)^*^ There are no regulations in England regarding 
repeatinj/of prescriptions, but this is .automaticaliy 
the above-meutioned list as far as Germany is 
qouc^n^. Against each drug on the list is also stated 
n^i^Um single, dose which wtlh permit a prescription 
calling for tba^t- preparation as an ingredient to be repeated 
i^tkbut fotmaHty, if tjb& siagle dose exceeds the'^ount 
stated;ttieti n^ust each time obtain the signature, 

m the date, of a doctor (or dental surgeon, or veterinarian, 
according,to the case) before the pharmacist is permitted to 
□take.up the medicine again. For instance, a prescription 

of. the' following drugs may be repeated 
^ith^io^^ornsaUty (unless it bears a remark to the contrary 
pr^riber) if the single dose Moes not exceed the 
stated against each:— ^ 

A^ta^ide - . 

-i. ► of Belladonna' 


h V A ^ ' 



m 



A .'I* 

r 


, jLincture of Nux Vomica 


grains 7i 
.. 15 
grain iV 

- ^ 
grains 2 

15 

> 5 ,. 
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'^Thfeture of <jtoiiiin - ' 

f‘^l£'itpA^^gle is hot apparent from tjh^'directions 

^ Jflu . ' i * I t b ■ I 

the pharmacist is not permitted to 
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dispens? the m^cine without firit obtaining the doctor's 
consent in Nor is this all. The German pharma¬ 

cist is forbidden to repeat a prescription containing any of 


the following ingredients unless it bearS on each occasion- 
tbe renewed signature^ and date* of a doctor:—Chlpral 
Hydrate, Chloral Formamide, Morphine, Heroin, Cocaine^ 
or their salts, preparations of Ethylene, Amylene Hydrate,' 
Paraldehyde, Sulphonal, Triooal, Urethane or Veronal* 
will be observed that this prohibition includes all the well- 
known habit-forming drugs, the unchecked of which is 
thus effectively prevented* 

In Austria the list of preparations which may not be sold, 
without a prescription is included in the official pharma¬ 
copoeia* This cduntr^^ goes even further than Germany, as 
it also id eludes, inter alia^ that Tiseful and very popular pur¬ 
gative, aloes and extract of aloes, in addition to bismuth ^ 
subsalicylate and subgallate* formaldehyde and iodoform.' 
Hungary goes a step further and forbids the sale without a 
prescription of ammonium and potassiom bromide, sodium, 
and potassium iodide, and does not permit copies of pre¬ 
scriptions calling for a preparation enumerated in the list 
to be dispensed unless signed by the doctor* 

The Russian restrictions correspond in the main with 
those in force in Germany, as it is forbidden to sell any' 


preparation which, according to the instructions cont^tied 
in the pharmacopcaia, must be kept under lock arid^il^ 
or apart from other products and marked in a distinOtw 
manner* It must also be remembered that when:'the' 
Russian .Medical Board grants permission for a fdf^gn 
^pfoduct'to be introduced, it also decides whether 
be^jrsold only upon production of a prescription, or witjjhpui' 
this ifeStriction. ' ' ‘ 

. In sth^ foregoing, a brief rhumi has been given of 


restrii^tons which surround the sale of certain potiitit'^uga 
bn the Continent, a&d it is apparent that thp iegfs&tj^fi.Op 
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this subject is considerstricter than is case tiomer 
The object of the legislator has been to prevent^ as far as- it ' 
fe possible'in dealing with human beings who often wilfully^ ^ 
disregard measures enacted for their beneiit, a person from 
ac^ifing through ignorance a habit for a certain drag, or 
indidgitig indiscriminately in the use of potent remedies 
which may have disastrous effects on the health of the indi- 
■vidual if pot taken with proper precautions* It now remains 
to.be. seen what effect these restrictions have on the sale of 
compounded medicines placed on the market ready for use, 
and recommended by their manufacturers for the treatment 
or cure of certain diseases and afflictions to which flesh is 
beir. 

As already mentioned, the German pharmacist is respon¬ 
sible for the proper application of the laws regarding the sale 
of medicines, therefore in the case of a patent medicine he 
must assure himself that it does not contain any dn^ in¬ 
cluded in the list of preparations which may not be sold 
without a prescription* For this reason, no preparation 
placed on the market containing even a small amount of 
opium, calomel, or ctiJoroform, to give but a few examples, 
may be sold except the purchaser is able to produce a 
quafifled medical man^s prescription. 

As regards the sale of patent medicines not containing' 
potent drugs^ it is generally acknowledged in Germany 
the existing laws are far from satisfactory* There aro 
li^erous regulations in force of a more or less local char- 
enacted by the governments of the different States; 

by tbe police authorities, designed to repress this “evil,” , 
Recognising that advertisement is the foundation of the 
such, preparations,' most of these enactments are 

f itted against the ^advertisements of prepara ti^^ sla^d 
^is^fcret remedies”; in some cases the^puldishm of 
are warned against accepting such ^vertU^- 
the exact formula of the preparajtion has to jt^ 
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disclosed* An attempt has been made to regulate the 
subject on a unifonn basis throughout the whole of the 
Eijnpirc by means of a decree issued by the Federal Council 
in 1907. A list of 153 patent medicines was drawn ug, 
30 of which may only be sold upon a prescription, regard*' 
less of the fact that they may contain quite innocuous 
constituents* In the case of all of these preparations' il¬ 
ls forbidden to print on the label of the container or to 
distribute in any way any printed matter containing re- 
commendations, testiniouiali!!, or e?£pressions of thanks from 
persons supposed to have been cured by the use of the 
remedy, as well as any statements ascribing a healing or 
prophylactic action to the preparation. Further, it is for¬ 
bidden to publicly advertise the preparations enumerated in 
this list in any manner whatsoever, British and American 
patent medicines ure also represented in this list— 
Beecham’s Pills^ Elliman^s Universal Embrocation (but 
not the embrocation for horses), Mother Seigel’s Syrup 
and Pilis^ Blair's Gout and Rheumatic Pills^ and Pink 
Pills. 

I 

The Imperial Government introduced in the Reichstag 
a few years ago a Bill dealing with the whole subject of 
quackery and the sale of patent medicines, but it was with¬ 
drawn before the discussion in Committee w-as brought to a 
conclusion. One of the provisions of this Bill included the 
creation of a central body, to be attached to the Federal 
Council, and which would be empowered with the dUtj^ 
of sanctioning the sale to the public of all preparation^.; 
This was to be the supreme instance against whose decision 
there would be no appeal, and extremely heavy penaitije^/ 
ineluding imprisonnaent in addition to fines* were 
vided/pr* persons selling secret remedies” the sale'of; 
which had been forbidden, as well as for publishers^wf(o| 
infringed any of the rules regarding the advertising of attci 
products.' ' ..' .I-' 
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"■ It may be of interest to mention in connection with the 
abt>%'e that tlie health authorities of several of the larger 
German towns have for years actively co-operated with tLe 
a^ithoHtieS in trying to suppress one of the worse features of 
. modern enterprise* As soon as it is found that the manu- 
rfiuiturer of a certain nostrum is bringing his preparation to 
Itnc notice of the people in the town, an official “warning” 
published in the daily newspapers* This takes the form 
of a communication disclosing the exact composition of the 
remedy, its cost and the real therapeutic effect of the in- 
gredieots, with a few general words of advice suitable to the 
■ case* In this way it is sought to enlighten the public about 
the true nature and value of the nostrums that are being 
brought to their notice by unscrupulous persons. 

As regards the sale of "patent medicines” in some other 
countries,' it is intercstiiig to note that even the Great 
Republic has found it necessary to legislate in the interests 
of the health and pockets of her citizens and safeguard 
both against the effects likely to follow from over great 
confidence in the specifications of the advertisement writer 
with a boundless imagination in the matter of therapeutic 
properties* In the United States, according to the Food 
and , Drug Act of 1907, compounded preparations contain¬ 
ing, alcohol, opium, morphine, cocaine, acetanilide, chloral 
.i^hydrate or chloroform, inUr aliat must hear on the label 
Statement of the quantity or proportion of any of these 
therein contained* If the label bears any false or 
'.rhi^leading statements regarding the preparation or its in- 

^1^ I ^ p 

the article is deemed to be misbranded, and the 
|l|^3dintim penalty provided for transgressions against this 
a fine of five hundred dollars, or one year’s imprison- 
or both. It is significant to note that sh<JriJ> after 
fpassage of this Act the statements printed on the labels 
American patent medicines were gonsidarabty 
—for instance, instead of the word “cure” the 
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'expression "remedy'^ was substituted. In this connection 
it is worth noting that in the case of American nostrums 
e:fploited in this country the printed matter distributed in 
Great Britain contains all tlae extravagant claims whiejj 
passed unchallenged before the passage of the Act in 
quest ionsubtle acknowledgment of the absence in our 
Isles of a law compelling the label “ to tell the truth in 
t!ie case of patent jncdicines- 

In Austria and in Russia, before any compounded pre¬ 
paration may be placed on the market, permission must 
first be obtained from the Board of Health, and the manu¬ 
facturer is compelled to give full particulars regarding the 
mode of preparation cost, &c., of his product. These state¬ 
ments are verified in the Government laboratory, whereupon 
permission is granted, or refused, to market the article, with 
a statement to the effect that it is either to be sold only 
upon the production of a qualified piactitioner's prescrip¬ 
tion, or that it may be sold without this rastrictioiL Foreign 
firms wishing to place their medicines on the Austrian mar¬ 
ket must be legally represented by a qualified Austrian 
pharmacist in business in that country, who has to bear 
full resp on si bill typer son ally in case of irregularities in the 
sale of the preparation being brought to the notice of the 
authorities. 

Tt is certainly one of the foremost duties of the State to 
safeguard the health of the citizen by taking the necessary :, 
steps to prevent unscrupulous individuals from trading upon ; 
his infirmities, real or imagined, and also to protect him 
from himself by placing certain wise restrictions on the sale 
of such drugs as are likely to prove injurious to health if 
injudiciously employed. Foreign countries have gone con*' 
siderablyYdrlheF than Great Britain in this respect, and it is, 
particularly significant to note that one of the last to find 
it imperative in the interests of its citizens to follow suit . 
and impose restrictions on the sale of certain habit-fornring 
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■ and potent drugs is the United StateSj one brandi of the 
Anglo-Saxon race which enjoys the distinction of being 
excessively prone to indulge in medicine. The matter*is 
at present aitb judke, and the recommendations of the 
Parliamentary Committee on Patent Medicines may be 
awaited with considerable interest* The National Insur¬ 
ance Act, by compelling doctors to prescribe instead of 
dispensing themselves the medicines to insured persons, 
will restore to the British pharmacist his birthright and 
will in future greatly facilitate the practical application of 
any health laws he may be called upon to give effect to/ 
as is at present the dtity of his confreres in Continental 
countries- 

George P, Forrester- 


IL---THE SUPERSESSION OF THE LAW COURTS 

BY BUREAUCRACY. 

I T is proposed, in the foJlnwing pageSj to examine the 
trend of recent legislation in conferring povers upon 
Government departments to be judges in their own cause in 
controversies which arise as to their posvers and the powers 
of their officials as against the general public. The present 
generation is accustomed to look for authoritative statements 
on questions of law and politics to Professor Dicey, and this 
‘Article may fitly begin with a quotation from his best-known 
. work;— 

“ We mean, in the second place, when we speak of the * rule of 
law’ as a characteristic of our country, not only that with us no 
/ IT man is abovti the law, but (what is a different thing) that here 
- every marr, whatever be his rank or condition, is sulSjecW to the 
■ ordinary law of the realm and amenabie to the jurisdiction of the 
■ ; \qfedbary tribunals* 

‘ ’ /* Anyone who considers with care the imture of the drvit 
'aHmimffraitji of France soon discover that it rests on- tliro 

j ' j p , 
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. leading conceptions alien to the conceptions of modem 
. nr^en..' . . . 'The second of these general ideas [th& 

p^itvoirs} means, that while the ordinary judges oiightjer , 

independent of the executive, the Governraent and its official^: 
ought (whilst acting officially) to be indeijendcot of, and to A ; 
extent free from^ the jurisdiction of the ordinary Cautts, ' -['K 

“According to French notionR, the ordinary judicial tribur^a|&'; 
which determine , ordinary questions, whether they be civil ot * 
criminal, between man and man, must, speaking generally, have 
no concern ’whatever with matters at issue between a private' 
person and the State, but such quest!ons, in so far as they form, 
at all matter of litigation, must he determined by administrative^ 
Courts in some way connected with the Government or the 
iniatration." 


These extracts frorm Professor Dicey*s well-knowfl^ Law^ 
0 / the Consiiitdim put in a clear and crystallized form a, 
principle which is so ingrained in English thought as to 
be scarcely prized as :t deserves. We are no more conscious. 
of it than we are conscious of the air or of sunlight* *We'' 
do" not realise what its destruction would mean* It is the - 
principle of the Rule of Law;—that English relations are' 
governed by. the judgment of calm, cool impartiality as 
embodied tn a supreme Judicial Bench: that the plainest- 
citizen has a claim to that settled protectiouj as against the - 

A 

most flamboyant earthly providence. It may not be an ideal 
Rule;—but without it England would not be England* ; ^ 
We are proceeding, with some rapidity, to dispense wit|t ^ 
it, ,I am not^ concerned here to deal with the blowto.tfi^ 
Rule of Law which was dealt by the Parliament Act; 5 
with the: disastrous results gf pushing to extreme;s'thii^^ 

■“ . » -.i-? 1* 

doctrine of Parliamentary omnipoteoce. It is ’ijlafa' 
th* permanence and stability which are the ^sence of-1 
be -found in the arbitrary decrees of a ;p 
^ prohibited even from^ee discussion,, 

vi do no^^deserve the name. As A1b^4i 
are .not laws made by the 'people 
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pj^ple—they are tlie dictates of half the people, and deserve 
Oialy /«?// the people's obedience.” The Parliament Act, by 
rete^ing the Ministry from the necessity of compromise-*- 
ruthless application to fundamental issues of the dubious 
^^tnne of the omnipotence of Parliament—these are indeed 
rbagh shocks to the Rule of settled Law, Bat my present 
purpose is a humbler one than to elaborate these points. It 
is to insist on a simple practical detail—that, whatever Acts 
be passed, the duty of applying and interpreting them shall 
be the function, not of interested State departments, but of 
dispassionate Courts of Justice» 

I have said we are, not without rapidity, losing this safe-, 
guard. It is a real one. The Crosvn in Parliament makes 
the Statute, but the Judge on the bencli interprets it. And 
be regards it as his duty to give it a just Interpretation- 
Language caji mean anything, ft is well knowm that “a 
coach and four can be driven ** through any Act of Parlia¬ 
ment. Where the coach and four can drive, the Judge^s 
carriage can. It Is the power which the Courts have of 
interpreting all statutes, which secures the supremacy'^f the 
rule of law. An Act is only law in the sense which a bench 
of Judges will find, themselves capable of putting upon it. It 
is not open to the free construction of a friendly Govern^ 
ment, In the celebrated Steansca Casef in which the Board 
of Education had disregarded the report of its own Com¬ 


missioner (now Lord Justice Hamilton), the action of the 
.teitpattment was justified by the plain and strong words of 
Act, providing that disputes should be referred to the 
of the Board, and implicitly, that its decision 
be final. The Supreme Court held that its ** final" 
was vitiated by the wrong principles oir which it 
giving it 1 To take a perfectly non^^Hti^ 
the sweping provisions of Chamberlaip.s^BajtK- 
. Act— (quite probably intent! onal)—h siibV 
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VArted^ by th^ desire of the Bench to be fair and to do* 
justice. The judges have read “ void ** to mean “ void¬ 
able**’—and have thus preserved the rights of an innocent 
transferee from the grasp of the Official Receiver through 
the relation back of the Receiver’s title to three months 
previous to the unsuspected date of an obscure **act of 
bankruptcy^*’ ^ 

Such a power is not lightly to be undervalued. The 
process of undermining it, by withdrawing matters from 
the decision of the Courts, is of quite recent growth, and 
has attracted little public attention- The attack on the 
Courts has been developed gradually and half unconsciously. 
Dicey did not fail to observe its first luanifestations* But 
they struck him as trivial and negligible- So perhaps they 
would have seemed to any Englishman, British liberties 
would hardly find their Sedan in the concession to a Board 
of powers to settle technical questions of sewerage. With 
an instinct fostered by experience, French observers of 
English institutions whom he quotes,Laferri^re,— 
detected in these innocent beginnings the germs of a fatal 
disease—Bureaucratic degeneration of the heart. 

But let us again qu6te Dicey ^— 

'^Thc powers of the English [? British] Government have, 
during the Ust eighty years or so, been largely increased; the 
State has undertaken many new functions, such, for example, as 
the, regulation of labour under the Factory Acts, and the super¬ 
vision of public education under the Education Acts. Nor is thej, 
importance of this extension of the activity of the Government, 
lessened by the consideration that its powers are in many 
exercised by local Ixidies, such, as County Councils, But 
though the powers conferred on persons or bodies who dirtetiy 
^ or indirectly represent the State have been greatly increased,in.. 
’ mauyt,directions, there has been no intentional introduction hfto 
. Jaw of England of the essential principles of dr&tt 

•,»A rf <ar/. Gr^tt b, J, ISIJ. - ^ ^ W 

^ ektiaet wtuefa follows doi^s not appear in ea^rlUr editions thua, the 
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Any official who exceeds the authority giveri htm by the taw incurs 
the Common-law responsibility for his wroufiful act; he is arocn- 
ahle to the authority of the ordinary CourtSi and the ordinary' 
Courts liave tfiemselves jurisdiction to determine what is the 
extent of this legal power, and whether the orders under which 
he acted were legal and valid,” 

Dicey lays down this broad proposition, without con¬ 
sidering it affected by the apparently few and trivial cases 
in which Parliament had invested officials with a power 
of decision. There vvas no intentional introduction of tlie 
principles of droit aiimuutfrolif. An official who w^s alleged 
to have exceeded his duly remains justiciable by tlie ordinary 
Conrts* 

Can we say the same to-day? To-day, it is becoming 
the habitj not only in recondite and technical matters, but 
in affairs w'hich touch the daily life of the people, to invest 
departments w‘ith exclusive power to decide disputes arising 
out of the Acts which tiiey administer* The Department 
becomes that judicial monster, a judge in its own cause, 
It orders one official, called a local authorityj to perform 
an illegal act, and it orders another officul, called a first- 
class clerk, to declare the illcgahty lawful* 

De Tocquevillc, treating of the difficulty he had in making 
his English and American friends comprehend the nature of 
the Coftscii d'Etatj said— 

“When I told them that the King [under the restored mon- 
*archy], after having ordered one of his servants, called a Prefect, 
to commit an injustice, has the power of commanding another of 
his servants, called a Councillor of State, to prevent the former 
■;&ioni being punished * . . . > they refused to credit so flagrant 
” an abuse, and were tempted to accuse me of falsehood or of 
Ignorance. It frequently happened before the Revolukqp^that a ■ 
'■I ^'paHiament issued a warrant against a public officer who had com- 
mitted an offence, and sometimes these proceedings were stopp^ 
by the authority qf the Crown, which enforced comp)Lance with its- 
. abst^ute'despotic will. It is painful to perceive how much low<;r 
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than lattr' fore&tbera—since w allow th« 
the colour of joBtice and . the Wcdon of the Idle, W§ 
iilone could impose upon 

'pathet curious to see how the insidioue system 
developed in England, 

/ ^Jii-i 875 there was futssed *t lengthy statutep part 
Conservative^ “policy of sanitation which has sapped-tte 
self-reliance' and stamina of the English, called the PuMic 
Health -Act (38 8c 39 Viet,, c, 55). Section 268 of that; 
enactment, dealt with drains as follows — 

^ “Where any person deems himself aggrieved by the decision ofj 

^ Iqcal authority to recover in a summary manner any expetl^l 

'\^^frtSinied by them, or to declare such expenses to be private 

''\,^||^veincnt expenses, he may .... address a memoriat 

jLocfd (kjvecmnent Board . * . . the Local.Government Board’ 

■ ^ 

■',.inay tnalte auch order lu the matter as td the said ^Boaxd i]^y>i 
'seem e<|uitabl^ and the order so made shall binding and 
'. conclusive cn all parties.’^ 

It^will be seen that this, apparently the first, introductloji^ 
'bfj^'grant of judidal powers to a department, was made 
porBuaifce of the Conservative “ policy cf sewage/' TliEr^'^ 
nothing far-reaching or startling about it- It 
enabled a particularly expert authority to review the de-.^ 
CTsbn on a technical matter of sanitary ^ngineeiing 
less expert authority/ It did, indeed, empower the depaylH^ 
fbept to sanction and stimulate local extravagance 
qbiirefbeiits. But it was all a matter of pounds, 
pC-hce, conceruing fairly well*to-do owners* 

. St'U^iouoted to tittle more than the assessment of a 

!■ ' r . , < .T 

requisite in which is impartrnljty: 
weM '-eecnred by the interposition of die ' ' 

Vbt. 1 (iraful), p. ioi. 

6t, f 

'*1 ■ ■ •■ -■ % H ' 

potot sif fiuct, (be provinoD fteems to hftve been ttdm^ 

^ A A i ** If vny p*WQ sihall think 4^ 

Ctrmiaisaici^^. 

X Cb^inkaMxwn ^eieiienl pnnso^eW^ 
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hic^ and personal jealousies could lead 
pit tlie part of the focal people. No bro^ 
Snafe.;;^. Opn&cfencc, religiouj. or conduct were rai^. 
l^ly: danger was of extravagance, and no law Court 
agamst this. 

^ .this ^ drainage Act we have the advantage of the 
of Wright, J. It is only a word—but an illumma- 
one. In the Local Government Board, acting 

results of their own inquiry, and deciding judjctally 
' that inquiry was an adequate one, made an order 
Sttnbury should be sewered. Cave, J., on principle, 

' h 

to inteffere, (“Had he retired in say$ the 

Biogr^hy, “he would have avoided a certain 
teputation.*') Wright, J,, agreed—but solely oU.tfte 
4 ’Utliorify of a previous case, /C. v, Liwofrt, whSch.^ja'un- 
tbj^rtedi - Otherwise, I confess/* he said, I should 
-npfc b^ve coihe to the same conclusion/*^ 

this innocent-looking section of the Public Health 
^ct seems the parent and prototype of al! the inroads which 
Iwrve been made on the powers of the law Courts, sincei 
■ ...It is reproduced ahnost textually in the Education Act of 
ipoa. 

1903 th« ^in end of the wedge had been driven 
mj^obglily home. In that year was passed a statute which 
yiitualiy placed the children of England under the absolute 
of a Department of State^ No longer the nri^ 
3 , of the sufficiency of sewers, the bureaucracy con- 
}y; assumes the rdic. of arbiter of lives* Whether 
to he brought updn one attitude tow'ords 
^iiidther> wm to depend on the nod q^ ,sotneo^,‘J^ 
Hp^rd, of Eduction- . The of a schq;^ W3 

b'ithe satpo, level as the depth of a drain’/, i * 

wisefe [a* to the keeping 

between die toad ^ucat^^aui' 

H 

I' v« 69 U<Ti 

■ . T . J J* f 
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, an4 the managers of a school not provided by tl^at ftutborityi; 

: that question shall be determined by the Board of Education^/ 

•These Acts of 1875 and 1902 were the work of ConserviL- 

■ Y 

tive Ministries* The Liberal Minister of a few years latey-^ 

■ ^ 

announced his intention of using the administrative powers, 
with wind I liG had been iiruvisely dothodj Lo inako difficult’ 
the position of voluntary schools ; and the Swansea scandal 
was the result* The local authority deliberately lowered 
the rates of pay 111 the voluntary schools: the Department 
said they were right, and it was only by imputing to that 
Board ineptitude rather than perversity, and by holding 
that they really had not decided the dispute at all, that 
justice was eventually done by the Court of Appeal* 

The questions substantuilly were, whether the sums paid 
by the local authority to the managers for their teachers 
were sufficient* But one question (3) specifically raised the 
-question of discrimination ** in fas our of the authority's 
own schools against this vcluntaiy school in the matter of 
saldtics* The Board, in a letter which was rather argu* 

K 

mentati'Ve than judicial, did not deal with the questions 
seriaiim^ but stated that salaries allowed by the local 
authority were adequate :— 

p 

“ I have carefully considered the terms of the Board^s decision,^' 
says Hardy, M*R* *‘l regret to say that I can only account for 
it ^npon the theory that the Board took the view that the local 
authority might discriminate between “provided^' and 
providedschools oj and that it was sufficient if the school 
■was #0 maintained as to cam the Oovemment grant . * * * 
any other view it seems to me the decision was so perversi 
really to amount to a non-CTtercise of the jurisdiction entiustkijfo' 

^ Ibe Board.” ^ 


Tl^ (5i the *'decision was either perverse or no 
M alh The 'tf^e question put by the managers wstt 
local authority entitled to discriminate against 


I i Edvf* VII, c* -| 3 p 3* 7 (3h 
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tfhly answer was: **They are paying you plenty I**' It 
will seem to many that this was both evasive and perverse 
^%elh 

4 * ■ 

‘y/Iocidjentally, the case shows in a strong light one grave 
technical defect inseparable from these tribunals, ft is their 
^chdency to confuse the issue, and to avoid clear pronounce¬ 
ments on categorical questions. We know bow difficult it 
is to extract clear information from Circumlocution Offices, 
Their ** legal ” decisions are upt to be similarly oracular, 

: It is obvious that the Courts are anxious to avoid matters 
being, finally determined by Departments, It is equally ob-* 
^ons that there is great difficulty in stjeuring such a result. 
The Courts can only in extreme cases say that the 
department has not answered the question ” or has 
answered it altogether perversely/' That such cases have 
arisen is sufficiently alarming. In how many less extreme 
cases may not the depaitraeiit have had its %vay beyond pos¬ 
sibility of con troll The Education Office has, for instance, 
decided that teachers nray be ordered to attend board 
meetings, and that the liability ot the local authority for 
*‘fair wear and tear” does not extend so playground lava¬ 
tories (though the managers are bound to provide a 
playground !)» 

. The climax comes in the National Insurance Act, 1911, 
R* 66, in which the powers confened on the Conimis- 


rfohers include the power of peremptorily determining all 
j^^^ions as to the approval of societies and doctors—the 
contributions payable by or in respect of the insured 

K iot as to the mere fact of liability to insurance)— 
dispute iMtween ati insured person and the local 
j Committees 1 Sidt^e these questions ^are not 
bi mere taxatioUt but of the independence^ot the 
the powers thus entrusted to bureaucrats-^ 

^EUgj^dtts Ve on the we^y to be relegated to a secondaiy ; 
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ilace/ They are contemptuously allowed to deal ttftb 

" ■ *" ■ ■ ' j 

!^matters of mere private concern. Anything like Educattpo/ 
*6r National InstirancCf that touches the public intcreAt,-?!^' 
swiftly being withdrawn from them, and p1af;ed in dep)art:i! 
mental hand?, -3 

Surely it is time that English people should remind,; 
themselves that the CourtSi if costI}^i arc the bulwark of’ 
liberty, and that there ifi weight in the Master of the Rolls* 
words at tlie Guildhall banquet of November 9th, 1911',^ 


“There has been i\ ten^lency tn recent years to remove from ; 
tlie Courts juaUers which properly belong to them, and to entrust 
them to (rovernfnent dq^iirtmerits* 1 rontiire to think that is a 
groat tnistake, liV'hJtt is the moaning or value uf a dey'tsion arrived 
at in secret conclavtv withtiut argument, ivilhoui reasons assigned, 
in a (kjvornment ohice?*^ 


Lord Justice Farwell, Mr* Justice Eve, ami Mr. J* G.;. 
Butcher, K.C., have e*>tpressed themselves in somewhat 
similar terms* 

-The British Constitution *\5suciatio(i has issued a timely" 
appeal to all who value English traditions of ordered liberty, 
and particularly to those engaged in tlic profession of the law, 
to combine to oppose this vicious if convenient ministerial ■ 
habit of delivering over the people, bound hand and foot, • 
to the tender mercies of the bureaucracy. Hureaucratfc I 
decisions arc certain to be biassed and imscientilic- Th^\ 
danger i^ real and imminent that their scope will be 


tended. Already, since 1905, regular Reports of " Depn^tf \ 
mental Decisions** have made their appearance, and 
treated ns ^Megal interpretations of law,”^ The msertiwf 
of cbiuscs conferring such powers on the burcauprs^yid® 
becoming common form in Acts of Parliament, ConCi/fclifiK 
actiofi wlbne can restore the English privilege of a fair feyp 
before a competent judge. 


^ Ske 7*5^ TtffttSf loth, p* 91 , 

* Dt^arf^rmfaJ LoflUgn, 1905-u. 

H j _ 
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ia conclusion let us again quote Dti Tocquevillc:— 

r 

j; "The authority of the (iovemment has graduahy iiitro- 
dBcing itself into the natural sphere of the Courls; ami th^ti 
’We have suffered it to Tcraain—-as if the confur?if>n of [jowera was 
not as dangerous if it ranio from the side of the Government 
as if it came from the siflo of the Court, or even worse* For 
/ the inlcrvention of the Courts into the sphere of Government only 
impedes the managemont of huMness wliilst the mtcrvchtron of 
Government in the administration of justice depraves and 
malces of them at *mce both revolutionarios and slaves**' ^ 

I 

Th. Baty* 


ML—POLITICS AND THE LAW.^ 


T hose who are constant readers of the Liberal daily 
press cannot fad to have noticed, from time to time^ 
bitter attacks upon the legal profession. The attack has 
taken many forms, Scmietirncs there has been a definite 
oKislaught on the ])rofcs^ion as a “ vested interest/’ and 
sometimes the attack has appealed in a less noticeable C'6fffr‘ 
iiicitmj both of wliich cJearK indicate the growing opposi¬ 
tion which some polilkians feci towards tl^e l-aw> As an 
ih^t^nce of the latter method of attack, I would cite a 

b 

passage in the leading article (d the Daily Xtics and Lciukr 
pi May ^ 9 tb, In a discussion of the report of Sir 

.pdward Clarke upon tlio dock iaboisr disputes occtinj the 
^feUowing passage: '■ The prompt appointment of Sir Edward 

^ ■ ’’p" 

inquire into the facts of the dispute was very creditable 
Governrnent, a new departure in the handling of a 
IprAw instant problem ; tlic manner in wliicU Sir 
conducted the inquiry, in part ion] a r his rigorous 

^ ’j'J "'' ' ' * ^ i p 

jJSWSlusiofl of JawyerSj was admirable/* 

.'r: ■ 

Totoyucvillf: r/yine if U rtiv-'w/Avi. 

article htLs been tuuvyidably held uver nixing i.ij Uie esigtucyijf SfA«t 

r. _ ^ & 
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I do not propose to discuss the rucrits of Sir Edward 
Clarke's decision not to permit the couteudiug parties lo 
api>ear before him by conii^ieh I would only draw atten* 
tion to the coidlal approval which this decision m:eived 
from the Icutler wliter* J quote the preceding passage in 


order to show the inenusistcncy of the \iow tiihcUi The 
appointrneiit by the Government of a promiiierit Unvyer to 
report upon the points iu issue is liaih.d with di'lighi : the 
exclusion of the profisdon from tlie exercise of its ordinary 
work is equally prspukir* It is obvious* tlicuofuio* that law¬ 
yers aie not ULCessrinly disliked qUil tawyeTS, There ts 
something else w'hich arouses the wrath of tim Liberal 
press, 

A moHs <]irect attack appoiied in tlie fame paper trf 
ifjlh laiiuary, 191 and J quoti- (he Ad low mg p:iss^]gc front 
the leading nriiclo* How much Itgbt and leading, how 
much inspiration or rommon soei*d service* how much pure 
iutcMerUial woj k*eoine,s out of the Inns of Court ? Tho ISar 


needs soinrthiug mote ih m <liiincis and pajx-n^ if it is not to 
be condetniKid off-hauil a parasitic industry, It needs the 
civic spiiit**’ 

On 24th April, rqn- the fhniy Xc\ks piibli'-lied a bitter 
article wfjich inehided tlio fidlowiiig: Chic would have 
thought tliat IIk- public in these, dcinociatic days would have 
insisted by now upon having a voice in llic control of the 
profession which is mo^t nearly connected with Urn admin is- 
tiation of justice/' *'Tlie opinions of the masses of the 
people rarely receive fair consideration from the judges/* 
And again, “ ffic contining of tko IJar to the middle and 
upper classes has created liiat class adiuinistration of justice 
which is felt so strongly among the Trade Unionists and the 
gener^^body of the ^vorking classes/' 

If these passages were from the pen of a n^an like H, G; 
Wells^ they would be intelligible, lie objects to lawyers 
generally, and rnainiains that they should have nothing to 
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do With the riffaiisof lie li;is Heiionncnl a Cala^iriet 

in which the Pnnic (’hanCi'Hor of Ihc lixchcquer 

and Minister for War, were lawyer^, and this ts at least.a 
consistent view. Bui tlui Liijeial paiTy ha^ never raided 
any objection to the presrnce of law Yd’s in the Hiiust of 
Commons or the Cabinet. Vet t]lCJ^e cont^tant attacks upon 
the profession indicate a i^inwhifT fLvliui' iif rcscniineiit, and 
it is to the oriitin and growth of tins <)pposlthm that f w’ould 
direct atteiition. 


In the past, l.iwyrs have been ;^reat fnends of the work¬ 
ing man. Few thinj^s have done more to pepuLnisi:; the 
administration JusIipc amid tl.e elapses'' than 

the erection and extcn^iion of C^ nnn ('ourts. Ami up to 
the present tiu; more iiiaccc^^iide nic:ii Ckairt has always 
commanded ijndi>pntcfl rr^pecl- T’he Jiritiz'b Wiwkin^^ 
man and the public ^nmeralls have ntway.'^ fbown great 
respect for the :idinirn--tration the Law. ThL is wi'll 

shown by the frequent appeals lo eminent lawyers on 
ocCrisioiis of cxcoplionjil indn^lrial or other emergency. 
Loid Mersey was haifi it as an idiil preskh'nil of the 
Titnuk wreck inquEry, Seviual prorniiunt lawyers were 
appointed to settle the niiniiuuin wage (ar nimers under 
the recent Act. 


But at tlie present tinn^ there nndunldedly exists n grow¬ 
ing feeling of rcsentnietit and oppo^itiiin. Let it l>e at once 
admitted that in all jaobabilily there always oxr>ts a certain 
amount of cause of complaint against the adtnmistration 
^ of justice* Judges may not all be i>orfect ^ decisions may 
occasionally be contrary to common sense] the law may 
;■ sometimes be dilatory. 

But the present o]>pa.sit[on is no nieie crhiclsin of itnli* 
vidual failings. It denotes a deep-rooUd and* gfwwiug 
' hostility to the fun da men la I principles on whicli onr Law 
based. The outburst f)f 1911 js not 5'ct forgotten, 

r " 

"It win 1>« remenjbered Jniw certain decisions of judges on 
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ifliectiba' petitions <iid not command the' acpproval of • 
Vfions of the community^ and how 'attempts were made.;'!'- 


’Parliament to denounce these decisions* 




% 


I think that there are two main causes for this oppoSi? 

' 1 ' f " 

. tion- tn the fii'st place we must consider the enormOUft 

growth in the power of OtBcialdom, Government furic-^n 

tions have greatly devcIopcMl in recent years, and side by- 

side there has been a large hicrease in the jurisdiction -pf 

officials, Law'yers are often charged w'ith an indecent 

desire to feather their own nest," The charge would. 

be difficult to sul>stant]ute, lait it could certainly be made 

with equal justice against officials as a class. It is Official-: 

dom that is largely responsible for the present discontent 

with the administration of the Lavv, It is usually officials 

who prompt Acts of Parliament. In the formation by 

.officials of some new scheme to which Society is to 
^ ■ 

made to confonn, it is not convonient that such scheme, 
should be upset by an appeal to judicial Courts who are 
independent of official control. Thus it is that we fiird 
ill recent Acts of Parliament that decisions of officials 
are to be final. To cite two instance'v only^ the Towti 
Planning Act and the National Insurance Act* The 
Workme)i*s Compensation Act, £906, prevents all ordinapy^l 
recourse to the Courts of Law', ' '' 

For the public, this is a serious matter. Decisions by 
officials mean, nsnally, decisJoiLS behind dosed dooii; 

■ ^1- , ■ r 

Judicial trial has at least the merit of publicity* Thw©' 
is there no chance for adverse influences being set at 
The independence and security of judges is a very 
thing from that of officiais who have political m 
,who ^ themselves have tq consider constituencies ah4(:^ 
Partyf § * 

It is precisely the independence of the adminiatr^o^^ 
J ugjiice that incites'wrat h in certain q narterh, O □ 6tH' 
i.gi^ih^ D(tily Nk 0 s dcclarcdpiin a Uadiiig 
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Speculative solicitor ought to be abolished^ but he will 
be abolished until the State renders the f^ourts really 
i|Bj!ieiSSible,to all by making lawyers a public service/' This 
the aim of the “reformers/' Lawyers of all kinds 

H 

are to be converted into officials, A beginning has been 
jUiadc in the erection and development of the Laml Registry» 
%here all the subtle powers of Officialdom are used to bolster 
Up ati impossible system. There is no profession where 
(ludSviduality and personality have so much force as in the 
Law* Other professions doctors and valuers) are 

being gradually converted and brought under official con- 
trol, and it is along this road that lawyers are to be driven, 
’A start has been made witli solicitors, and barvistcis are to 
follow, 

v‘,; The second point that I would urge is, that this oppo¬ 
sition to present methods of adiiimisteniig Justice lias 
developed, baud in hand, with the consoUdation of Labour, 
One hitter cause of complaint is the attitude adopted by 
the Courts of Law towards Trade Unions, I admit tliat 
\I wish our Courts had at the outset recognised the ex¬ 
istence and inevitable growth of Trade Unions* Dut, 

i’' 

Jf,tho present position of the law as to Trade Unions is 
/jlia^isfectory, Labour has reaped the advantages as well 
;'fhe, drawbacks. As Parliament has never supplied a 
^Itystem of Law to regulate Trade Unions, judges have 
-gerjforce had to apply old Common-law doctrines, 

:'v,' ftllt the spirit which animates modern Trade Unionists 
bxook no force which opposes it. Trade Unionism 
. that it has suffered under recent judicial decisions; it 
thkt Jt has also benefited* Ami it is Trade Unionisjn 

I ’'Li 

i;::£a prompting these attacks upon the present admfnis- 
bji (rf^ the Federated Labour is finding it^flf ih 

r ^ j- 

the LaWj and, wliilc it can bulJy the Legislature, 
roverawe the Judiciary, We are at present poly at 
^jBtages of this antagonism* But no-one who r^s 
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the signs of the times can ignore tlie existence of an ever- 
gro^'iiig demand on the part of Dcmociacy to control* the 
administration of Justice. In America this demand is lend 
and Mn Kooscvelt has yielded to it. In Hngiuiid as yot 
there h:Ls been little complaint that the judges hold their 
offices independent of any electod antliority, Ilut it is 
important that we sliniild recognise the depth and growth 
of the opposition U> the Law as al present aduiinistereil. 
The constant attacks in the Liboml press is a portent of 
real significance. It is haully Uktdy that the Liberal party 
will commit itself to a policy of atlacking the independence 
of Justice. But the Trades Disputes Act^ the present, 
Osborne Bib and, moYQ still, tlie fre(]uent reduction of 
sentences at the dictation of Trade riiions all shovv the 
power that lies in Labour throats. Tlie great professjon 
of tlie Law hns no cause to apologise for its existojice, but 
lawyers wnnki do well to realise what forces are nt work. 
And the public would do well to watch developments with 
a careful eye. An indepeudeut and fearless Judiciary was 
the first essential liulwaik against the aggrc?sion«i of a 
despotic monarch. Its value is no less when the aggressor 
calls itself the Peojjie. 

Ci.Ari) W. Mullins, 


IV.^FORM OF A WILL JN GERMANY, 


A TESTATOR in Germany may make hLs Will in two 
Nvays, (i) either by writing the same with his 0 W 31 '; 
band, or {2) with the assistance of a judge or nolarjv ' 

, Thc^ paragraph of tlic German Civil Code which pre-^\ 
scribes how a Will may be made is paragraph 2231,, and? 
is as follows: A Will ,may generally be made in the 
following manner;—(i) Before a judge or notmy; (2I By 
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a declaration of the testator, vrrilten and signed witli Ijis 
own hand, staling the place where and the date at which it 
is made*" 

^ As to a Will matte behiro the judge or notary, the tes¬ 
tator may make an oral declaration of his List Wil! io tiie 
judge or notary, tjr deliver to liim a written statement 
accompanied by an oral declaration, that the written state¬ 
ment contains his last Will. It is not necossarv to seal 

IT 

the statement, neither liiat it should bt^ wrifttui liy the 
testator witli his own hand, but lliough the law is silent 
upon the point it is aclvisablc that the testator signs the 
statement for the purpose of idciitification* 

For the purpose of superintending the making of a Will 
the judge must he attended by a registrar or two witnesses, 
the nol.Try nmst call in another notary or two witiicsses. 
The pel Sons lit itunaftcr mentioned may not take part as a 
judg<'j notary, rtgistiar, or witness in snpci intending tho 
making of a Will, viz*: the spouse td the testator, even 
^thougb the marriage no longer subsists, any person who is 
related to tlie testator by blood or marriage in the direct 
line or witlnn the second degiee in the collate!al line, tlms 
parents* grandparents, great grandparents, father-in-Law', 
mother-iiidaw and their ancestors, children and their issue, 
step-children and their issue, brothers, sisters, brothcvs-iii- 
IttW and sistcrs-in-Iaw of the testator cannot take part in 
the making of the Will hut nephews and nieces and cousins 
muyv The persons wlio arc prevented as aforesaid from 
taking part in the making nf a Will, are not only prevented 
by standing in the aforesaid relationship to the testator, 

■ f V 

are so prev^ented if they stand in the said relationship 
each other* Further, the proldbition extends to such per* 
^ions to whom the testator has given or bcftuoathcd dny^htng 
hts Will, or to a person who stands in tlie aforesaid 
Vyationship to !stich legatee or dwisec. Should any person 
in the making of a Will, who is In- prohibited from 
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' '^ 9 p ^oTng, any gift or other advantage he might re^ivi^ 'dl 

Will is nut] and void, bat the Will in other respec^ij^ 
r;^y 4 }*^' Persons who are under age, who liave been depriy/"^ 
’ of civil rights for the time for which the deprivation hi 
ordered^ cannot be witnesses trf a Will, neither 
those persons be witnesses who according to the proHsiO^ 
' of the criminal code have been romkred incapable of taking 
an oath, or who are in the service of the judge or notary 
a servant or employe* The notary, as will have been 
cannot himself witness the Will or call in hts clerks to da 

b ^ i 

so, or any person w'ho is in his employ, but must call in 
another notary or two independent persons for this, purpose^ 
The persons taking part in superintending the making of 
a Will must be present during the whole proceedings, aftd 
it has been decided by the Highest Court of Ap{>cal (Keichs*' 
gericht) that the parties must be present w-hen the testator 
declares the Will as his, and it is not sufficient if they ate 

4 

only present or called m on the reading of the Will. 

A protocol as to the making of the Will must be drawn, 
up in the German language. This protocol must contain 
the name of the place and the date of the proceedings# 
the names of the testator and those persons wlio take pafl- 
in the proceedings, the declarations which are required,-to 
be made by the testator, and in case where he deU>!i^ 
a written statement, the fact that the written statement 
been delivered* The protocol must be read and 
the testator and he must sign it with his own hand*.. 
this has been done must be stated in the protocol* Shihj 
the testator desire, he should on request be per 
ppfu&e the protocol, and should he state that he^is-vu 
■to-,write, a'record of such declaration is substituted'! 

: |irqt«<»P for his signature. The protocol must 
.hj?‘alb the persons taking part in the proceedmg&^S 

that the written .statement eontainihftlt^ 
the testator should be read out or rafifiail 
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if such docunjent is delivered open and not sealed* 
■^^ould the testator not understand the German Iati£ua;»e 
a sworn interpreter must be called in. The provisions 
^iijipiictible to a witness apply mntaih jutUandiR to the sworn 
;'^pi^rcter* It has been decided that a clerical error in 
year does not affect the validity of the Will, 
l^YTTie protocol must be translated into the language in 


'which the testator makes his declaration* The translation 
^. trkust be made or certified and read out by the interpreter* 
'.The translation must be annexed to the protocol as an 
..appendix* The protocol must state that the testator is 
;;^dt acquainted with the German iauguage^ the name of 
interpreter, and that he has made the translation or 
' Certified it, and read tlie same. The interpreter must sign 
the protocol* 

The protocol which is drawn up relating to the making 
the Will, should, together with the app.mdices, and par- 
^tictilarly when the Will is made by delivering a written 
statement, together with the written statement, bo sealed 


M the judge or notary with his official seal in the presence 

L 

’Of the testator and all persons who have taken jxirt in the 
^proceedings; and then an indpisement should be made 
p'^ore particularly describing the Will and the same should 
be signed by the judge or notary, and he taken into 
■ jsiStciy custody* The testator should receive a certificate 
Will has been taken into official custody* The 

hi , ^ ^ 

StfetoVobservance of the provisions rcJating’to the custody 
of the Will do not render it invalid- 

. h 

'Td the execution of a Will made by a declaration of 

listator written and signed with his own hand, it may 

that the testator must write the Wilt with his 

and state thereon the place and the daie> when 

was written and executed by him, no witnesses are 
' ^ * * * 
f«ary, neither is the document required to be sealted/or" 

V;^^B$aty to iie|>osii the same in official cusfodyi' The' 

■ -r .l" 
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Tiecessary formalities, hos^^ever, must be strictly observelJ, ' 
and the least mistake in this respect renders the Will 
invalid; further, the place whore and tho date wlicti the 
Will was e\ecuted must be stated with correctness, but a 
clerical otror in the dale, provided the correct date can ba 
ascertained from the dticiiinerit iti^olf, and the application 
of other facts, do not affect the validity of tbe testament. 
Having regard to the fact that the Will must contain the 
correct date when tbe same was made, it follows that the 
giving of two dates does not make the W^ill invalid, provided 
that from tbe contents of the document, together with other 
facts, the true date of the making of the Will can be arrived 
at, or when it ts to bo seen that an earlier date refers to the 
coin men cement of making the Will and a later date as to 
execution thereof In oider to avoid difilenUtts it is advis¬ 
able, siiould the Will not be ’written on one day, to insert 
tlie date of the day when the Will was finally wrillen. Any 
addition to the Will must have another date and must again 
be signed by the testator, Tbe name of the place where 
the Will w'as wiittcn and the date may be written imdcr the 
signature of the testator, Tlio testator must write every 
part of tljc Will with his own hand, thcieftirv paper with a 
printed heading containing the name of a place or the date 
should not be used. 

Every person can choo.^e the form in which be wilt make 

his Will, i. c., either by writing it with his own hand or with 

the assistance of a judge or notary, A minor or person whp. 

cannot read may make a Will only by oral declaration, thnt\ 

is before a judge or notary* A ininor, however, can inake.,si^ 

Will when he has completed hb sixteenth year, PersWt^ 

■> 

who are interdicted on account of feeble inindedness, prcK^ 
digahty/or habitual drunkenness, arc incapable of 
Will, Such incapacity commences on the presentation of. 
the application by reason of which the interdiction takies 
place. 
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The most practical course for an Jin^^lishman to adopt m 
making a Will in Germany is to write the witi^ tiis 
own hand, avoid mistakes^ and observe the provisions of 
German hw as to stating the place wli^re and tlie date on 
vvhich it is made, and that the testator li.vs written tlic Wih 
With his own handi and to add ilie usual attestation clause 
as added to Wills made in and have his sij^natijre 

' attested by two indcjwndenl \s itnesses* 

Hlnky Haptold. 


V,—TBIE TRIAF. OF LORD BYRON, 

I N 1765 Society in London \vti 6 startled by the news 
that Chaworth of Nottinghanisliire had been killed 
by his cousin, Lonl Byron, in a tavern in Pall Mall, The 
commission of siicli an ohboce by a iiv^blema# was an 
amazing event. The last in^lancc of the kind was in the 
case of Earl b'eiicrs, who was hanged in 17^0 for the 
murder of his serwnU, The world had then been shocked 
by the spectacle of a member of the Blouse of Feois dying 
on the scaffold, and some had even protested against the 
carrying out of the sentence, “'It was esteemed/’ says 
Mr* MiUbank in Cojiin^iiby, great concession to public 
opinion, so late as the reign of George the Second, that 
Lord Ferrers should be executed for murder. The King 
of a new dynasty who wished to be popular with the people 
insisted on it, and even then lie was hanged with a silken 

4 * 

'eotd/’ And now another nobleman svas believed to iiavc 
^eotuniitted a similar offetice, and the Houi5e of Lords was 
' 4alled on to sit in judgment upon one of their colleagues* 

-' /..The trial of William, hfth Lord Byron, took place ei/ the 
‘/; 3 ciSth and lylh of April, 1765* The Earl of Kortlungton, 
'Lord Chancellor, presided over the proceedings as Lord 
;Higb Steward*^ The counsel for the prosecution w^ere 
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Pletcher Norton, Attorney-General, Willjairi 

{^^Ucitor*GeneraI^ Serjeant Glynn, Mn Cornwaif, arid 

The prisoner ’wa$ brought from the 

:tHe axe carried before, him, but with t!ib edge turnei'a^j^^ 
■ ■ " 1 ■ 

",frotn him^ According to‘the law of the time, he was 
‘allowed to be defende^l by counsel. The facts, as thc^. 

p ■ ^ ^ ' 

;were put forward by the prosecution, w^erc as followsp v 
^ On the a6th of January, 1765, ton gentlemen of rank ar^! 
fortune ia Nottinghamshire ruct, as they usually did 01109^ 

a week, to diue together at the Star and Garter taveim\ft^ 

► * 

Pall Mall. Two of those present were Lord Byron'aud^ 
his cousin, Wihiam Cha\vorth. The dinner was served ai‘ 
a quarter past four o'clock, and the bill and a bottle of, 
claret was brought up at seven. About the time at whicli 
the bottle was brought up, the conversation turned 
the subject of gatne, and as to tlie best method of pfe^ 
^rvlng m' Mr- John Hewett, who gave evidence, said he; 
introduced the subject of game, “which/' he said, '*bas: 
very ,offen, W'here I have been, produced agreeable convert 
'sation/' In the course of the conversation Chaworth said, 

ih 

that he believed there was not a hare in that part of thij 
country but wbat was preserved by himself or Sir Chail^ 
Sedley. Lord Byron disagreed with this assertion, 
pSi^ed a wager of jfioq that he had more game 
manor or manors of his than Chaworth had upon 
that belonged to him. Chaworth accepted the wai 
called for pen, ink, and paper, to make a memoratidr^Ri^^ 
it. A Httle after this, Sir Charles Sed!ey*$ manors W 
again mentioned, and Lord Byron again intervenod^^jK 
htbiting some degree of heat* ^ Sit Charles .\S 
maudfs t he said, “ Where arc his manors ? ” ^ 

■ ' i' 

and NuttalJ/" replied Chaworth* te 
,-jjtauofs'of Sir Charles Sedley’s!" exclaimed Byrom^ 
vhSfles'Sedley-has a manor/' insisted Chawort^^i^ 

' L ^ ^ ^ , -I L 

^li£a1S0(r of ^{uttall is his* and one of-his ancestors : 
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it OBt of my family, if your lonhbtp wants nny further 
information abont hh manors. Sir (.harlcs Sedh^ Hvrs in 
Dean Street* and your lord.sliip knows where to tind me in 
Berkeley Row."' After this dispute B^Ton an<l Clin worth 
entered into conversation witfi th^i rc*;t iho company 
’ npoti indifferent sulijocts* Byrim was oliscrved to be in 
good huiiionr, and tlm mmpany tlinni'lit that there had 
been an end of Ujc <[naiLel, and tliat no more would he 
heard of it. 

About o*clock* an liour after tlm first quarrel, 

Chaworth went onl of the room, and Geor(;o Dtmslon \\cnt 
after hirn t<i tho door* Cliavorth :e'kcd DotjsUm whether 
he had observed tho dispute between him and Byron. 
Donston replied that he had in ('hriworth tlieic- 

upon asked him if he had been short in ^^lult he last said 
in his disconrse ith Byron. Donsion said ‘‘No/' adding 
that he thought t'hawortli had said rather more than what 
was necessary upon so trilling an (occasion* anti that ho 
did not believe that either Byron or the rest of the com¬ 
pany would think any more about it. t'haworth then went 
on downstairs, and Douston returned into the room* and, 
as he opened the drw>r* met By ion coming out. Byron, 
seeing Cbaworth upon the stairs, said to him* Sir, i want 
to speak with you/* They then went down one pair of 
stairs and one or other of them called out “ Walter." John 
^ Kdwards, one of the w^aiters in the tavern, came at the 
call, and Byron asked him whether any of those two rooms 

K ‘ m 

(pointing to them) 'ivore empty? The waiter optuicd one 
.pf the dcK^rs and went in, willi a small tallow^ candle—^*a 
i^iyitnrtn tallow candid/' said the waiter, about eight in 
tthc pound —which he set upon the table. There was a 
■^re' in the room, but tl w,as low, and the only ligfil*wal 
'.‘afforded hy the candle. 

\ Byron and Chaworth went together into the room which 
" t^e. walter'had^shown them. When they were there, the 

II 
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'“former asked t!ic latter whether he was to have redtjor^, 
jU> Sir Charles Sedley to account for the business of.th^' 
;g^Ynej or to him, Chaworth replied, ‘'To me, my lord,' 
^ and, if you have anythtiif^ to say, it would be best to shut 
the door, lest we slioajd t)e overlieard,’’ Cbaworth shut, 
the door, and, on turning from the door, saw Byron juit^ 
behind him with his sword half-drawn or nearly drawn. Af: 
that instant Byron called out, ** Draw!" and Chawarth 
drew a5t quickly as he couM* CJiaworth gave the first thrust 
and entangled his sword in Hymn's waistcoat, which made 
’ him think he had wounded his opponent. Feeling his 
$word entangled, Chawortli tried to disarm Byron, where^ 
upon the latter shortene d hi^? sv^ord and thrust it into the 
abdomen of Chawoitli, causing it to come out at the back. 
Cbaworth again trinii to disarm Byron, and this time with 

h 

success, Byron exclaitning, “ iJy God, 1 have as much 
coijrage afe any man in England/* 

The bell was rung hy one or other of tfie combatants, and 
John Cothorp, a waiter, came up. When Gothorp went in, 
he found Byron with his left hand round Cl^aworth*s waistj' 


and Cbaworth with his light hand resting upon Byron’ff 
shoulder. Alarmed by this sight, he ran out again, and seat 

. _ r '^1 i 

Up James Fynmorc, the master of the tavern. PyTtnioffr, 
found the two men grasped in each other*s anus, 
holding his svford* C ha worth handed hia weapon to Fya^; 
more, and Fynniore took hold of that of Byron, who 
DO objection. Ono of them said to the master 
tavern^ "Get some help immediately/’ and a messenger* 
was despatched for Caesar Hawk]ns, the surgeon; 
speedily arrived» While tliey were 'rt'aiting for 
the alarm was given upstairs, and, on his friends 
ttte itebm, Cbaworth told them how the affair bad 
V(t^0n Hawkins came, he found that the wound 
' and ^ordered bis patient' to be conveyed home. '" 
for Mr, Ijevinz, his unde, whopi 
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anxioQs to see. When that gentleman arrived, 
j^iimmediately asked his nephew what had brought him 
ijptb that terrible situation, Chaworlh told Levinz the 
transaction! and* on his relating how^ Byron lj,id 
or nigh drawn his sword, when lie was shutting the 
Levina asked him. ‘'Was this fair, Billy?” Chawoith, 
said the Attorney-General, *^vcrx^ one of the most 


fejevolent, as wdl as one of the bravest of men,'' gave no 
answer to that question. Levins asked some Other ques¬ 
tions, and the answ’^ers amounted in substance to this, that 
ChairVorth did not think, when Byron took him into the 
foomf that he had any design of fighting him, but that 
afterwards Byron ihunght that he had got bim al an ad van- 
tag^j and that that wtis tiie reason of his challenging him, 
Ghaworth lingered for some hours after he received the 
wound, suffering at times great agony. At 9 o'clock on the 
morning of the ajtli January he dieih 
' Sueh then was the story put forward hv the prosecution, 
Byron drew' up a statement, in wlikh he set forth his 
Version of the incidents of the night. He said that 

r i 

Chaworth iiad treated him in a slighting ii^d contemptuous 
!(l^nncr in the conversation about game* Ho stated that, 
when he went out of the loom, he found Chaworth stand- 

r ■' 


as if waiting for some one to come out, and that 
lawdrth said in a very particular and significant manner, 
m-i nQt as a 'qu^tion either of civility or respect: “ Has 
'lordship any commands for me ? " Byron alleged 
|l|£ 4 tf'wbcn they went into the room, he said to Chaixorth, 
w am I £0 take those words you used above ? As an 
^ affront .from Sir Charles Sedley or yourself ? ” 
Chaworth replied, “ Vour lordship may take them 
‘ please, either as au affront or not, oiid 

d& a place as any other to decide the affair 
that Chaworth made two thmsts at him, 
p'arrifd^ aad then they both thrust af the sajne 
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time. He siiid that Chaworth cut his waistcoat and shirt 
for upwards of ei^ht inches, and that lie felt his sword 
against his rihs. suppose/^ saul Byron, ^Mt was then 
that lie received the unlucky wound, which I shall ever 
rcllect upon with the utmost regret."* 

It would be idle at this time to inquire how far Byron’s 
modification of the case put forward by the prosecution was 
true. As far us the incidents in tlic room are concerned, 
there is only Cliaworth’s word as against Byron’s word. 
But there arc one or ti.vo features in the case which tell in 
favour of Byron, Chawnrth’s remark to I^yron, Your 
lordship knows where to find me in Berkeley Kowd’ was 
certainly in tl;c nature of a challenge, and suggests that 
Chaworth was iiiuler the lunuenco of irritation or had 
feeling, Afler the challenge was made, it was not denied 
that Byron was in good humour, which rather inclines one 
to think that he had not taken the clialicngc seriously * It 
is clear, on the other hand, that Chaworth had not got 
over his feeling, for he spoke to Demston about his alter¬ 
cation with Byronj when ho w^ent out of the dining-room. 
It is also clear that before Byron stabbed Chaworth, the 
latter had made a thrust at Byron, for he admitted that his 
sword bccajiic entangled in Byron’s waistcoat* Chaworth 
CouM not therefore have been attacked by B^rou before he 
was iri a condition to defend liiraself. But even assuming 
Boron's story was true, the verdict of manslaughter was a 
correct one, and justified by Byron’s version of the incU 
dents of the night* {Archlfi>Id's Cfiminal Plcadinf^f 24th 
edit,, pp, S81-2*) 

After a speech by the Solicitor-General, and after Byton’"^’ 

. ^ ^ 

statement had been read, the peers gave their verdict. Four 
of thfci 4 T, Lords Beaulieu, Lc Despencer, Falmouth, and 
Orford, said, “ Not guilty*" All the other peers said, 
guilty of murder, but guilty of manslaughter,” Byron 
upon claimed the advantage of the statute of EdWard*the 
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Sixths chap* 12a which allowiid hhn benefit of clergy^ and 
he was discharged on payiitg hii; fees. 

The subsequent history of Byron was melajicholy. 
Although he escaped punishment, he became a maiked 
man* He lived in seclusion at Newstead Abbey, his 
countiy hotnc, and been me known to the neighbourhood 
as the “ wicked lord*’* He ill-treated hU wife, aud saw 
all his children and his only grandson die before him* 
He encumbered his cstatc'^^ and made a sale of his pro¬ 
perty at Rochdale, the disputed Icgniily of ’which led to 
a prolong^cd laAvsiut* He died in lyqS, when he was 
seventy-five years of ago* He was succeeded by his great- 
nephew, George Gordon, sixth Lord Byron, who became 
so eminent as a poet* 

J. A, Lovat-Fraser* 


VL^LEYRWfT* 


A mongst the numerous amercements to which bond- 
tenants and others holding in viikitnage b3^ villain 
service vverc liable, tliat of Ityrwit, or the tine for iinchastily, 
gives rise to several interesting points. 

Like the merchet, or fine paid by the villain for leave to 
give his daughter in mainagCj leyrwit was not nccessaiily 
a. custom of every manor, but though one frcqiicntiy finds 
,9n' the Court Rolls fines for merchet without mention of 
leyrwit, one never finds the Icyrwlt unless the custom of 
. mtirchet obtains in that particular manor. From this one 
. fJould feel inclined to predicate that the merchet gave rise 
to the Icyrwit, aud that had there been no mrrehet, there 
^ would have been no leyrwit* If w^e look into thc lnftttcr, 
j the object of fining the daughter of a bond-tenant for leyr 
'seems apparent cnongh* The lord on every marringe is 
line for giving his consent* A woman W'ho was 
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;li^itually utjcha^te jeopardised tier chance of 
'J^sband, and &o the lord was like to lose his mei[c^j^ 
/Pethap^i the best answer to the question as to what 
.briginally the object of the leyrwit is to be found 
'following excerpt from tlie Cartulary of Glastonbury a '* 5^ 
fiul dc vtffes foUmetii se porU dc son ci}tp5 parque le seigjioUt petd 

k I 

.fa venk de eux.*^ ' 

; So far as one can gather from the Cartularies and 
Manorial Rolls, practically our sole source of infoimatioti 
on this subjeef, the Icyrwit, like the mercliet, %vas a badge 
' of personal slavery. Wherever such a custom obtained* 
every villain, and probably every free man holding m vil- 
■ lainage by villain service, w'as subject to it} 

The Ramsey Cartulary for instance, is very plain on the 
point as the following excerpts show: Dabit pro fiUa sua de 
{cyrwythf dtm soUdo%^ ti postea qmtkns. amquc ptegnans futri^^ 
vH nmnfestc fonticaia fucrit ad plm ihm wlidos} 

Bt pro hii&Twit di d& qualibet fdia super hoc cohvii^a 

duos soUdoSi vd minus st paupertas exposcai} 
s Judging from the above one would fed inclined to hold 
that the leyrwit w^as a fine imposed by the lord on his bond- 
.tenants in order that they should safeguard the diastity 
their daughters, so that the lord might have as many mar^ 
riagcable fteffes on his manor as possible. One might 

" I f t 

inclined to go further and say that, unlike the penance^pft 

* -i. 

other punisliment indicted by the Court Christian 

■r ♦ . » 

continence, a phnishmeut which was imposed 
pro salute antmaCt the leyrwit waR rather in the nature" 
penalty imposed for the protection of the lord’s ri 
merchet. Yet if look carefully at the Manorial 
we shall find that this theory is not altogethex 

i / 

of Beatenover's caae as ip mctchetj and an icntry on 
,of Prior and Convent of Dlsrham Society)? Prerioa* 

. pro leyrfrit Cdn .Tlit Vi«j must have tiecn & free man, ' .i 

' * Cfiffttiariuiv d^. HoLb .Series, VoL^I, 

V^pI. UI, p. 6l. 
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that the leyrwit^ if not, originally, did in time 
.Sfcbme something in the nature of a police measure. Let 
the Court Rolls of the Manors of the Prior and 


Oay^t of Darhamj whereon entries of fines /or io}r are 
eiceptionally ficquent* All through the rolls wc come 
Across cases like the following 


' . * * , gion MidiW filia Kyngc pw kyr, 6d.^ 

Hi 

Aksky. Dc Alicia andiia magn' Johmnh pro eodent 
[leyrj, 6d,* 

. Schetes. De Diota Bron^iyngt quondam ancilla 

Ricardi Barker^ ancilh RobeyH Loschnhhr pro Icyr Jgis' 
HayiC Alicia dc BoyutoiL js.^ 


. The above bond-women, let us say, being guilty of nn- 
cliastity were fined, so that the lord might not suffer damage 
by bis loss of merchet. On the same rolls, however, wc 
‘^]so find the following;— 

j’ 

Waihscud^ Dc Christianas ancUla Wiildmi capcllani pro^ 
, Icyr cum capeUano, 

Hc^yldcn. Dc Margarcta Caherd pro codem {kyr) mm 
'■ capeUano. i2d.'^ 




the above cases we get an increase in the fine, because 
of incoutmeuce is cominitted with a chaplain. Now, 
as damage to the lord is concerned, it is immaterial 
jer the act is committed with a chaplain or a plough- 
hough possibly the moral offence in the former case 
Ey be the graver. Is the offence of leyr beginning to be 
S^^ething more than an act which may prejutiice tlie lord 
\ya rights, and the offender amerced, not solely accord* 
tiO^'the custom, also as an example to the Manorial 
(BfWoity? ■ "v.'. . . 

Pri^aitts ButitCifftiMSiSt 1*9(5—Surtees Society, p. 

/Wc£, p. ij. = JArd-t p. 

27 . -^E’, * p. ? 4 , 
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m 

Again we find the fine increased for leyr m adultery, 
the foIlo^ving cases show;— 

Boitltf* IveUa Hor>ier f^ro leyr in adulitrio^ ^s? 

A still stronger proof have we that the hue for leyr 

h 

was imposed not solely to protect the lord in his right 
of merchet, in tliat married women were subject to the 
leyr wit. 

Moyesiawe. Dv Alkin nxoft' Johannis Pwichoti pro leyr in 
odttHario awt it hmnimOits. 

Dc h" tixore Roberii filii RictjnH pro leyr, hd.** 

Now^, if the only idea of the InjTwit was to protect the 
merchfet oi the lord, there w<juld be no groujjd for dniug the 
mallied woman foi cnchastity. This brings us to another 
view of tlie niatter, viii,, how f;u a fine for leyr was iinposed 
by the lord to protect his chattels ' from being dissipated 
by tenants \vho were cited before tlie Courts Christian for 
incontinence and adultery. 

In the Curia an early book of picccdents for 

holding Baronial Com is, wo find the following 

** Whether any bondman's unmarried daughter hath 
coniuiilted fornication and been convened in chapter and 
what she hath given to the dean for her correction/' ® 

Now it might well have happened that the bondman's 
daughter, not being able to clear herself of the charge of 
incontinency, may have been sentenced by the rural dean to 
vj /{tsiigaiioJiea circa cccle&iam^ or some such punishment ' 
sahtk Mother Church, however, had a way of com-^ 

muting such penances, and would have let her go with a^' 
warning on payment of six pence. If, according to 

j I 

theory^ all the cliattels of the bond tenant belonged to the;, 

l b ^ ] 

^ PriertUm P- IJ- “ Ibid^t ® ibid^ p, 1^4* ' ^ 

* It hd(J* thtftsrcMcnlly ai least* that a twniil-teiianl could have no goocta of. 
liis owtij ljuT aW lie Jtad to ^u^ lorxl, ■ ‘ 

^ ?'St: Cottr/ Baroji (Scjilt:!] Society)^ p* it>z. ' ' \ 
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lordj the lord was put to damage by the misfeasance of his 
..tenant in paying a fine to the Court Christiatu The result 
' was that the tenant was punished twice, being fined also by 
the lord for losing the lord’s goods.^ 

Cases like the following, which were tolerably frequeni, go 
to show that the lord did exercise a kind of moral junsdlc- 
tion over his tenants by fining tliem for incontinence, which 
fines, though frequently classed under the head of leyrwit* 
have nothing to do with the offence of leyr, in that uien are 
frequently the offending parlies. 

‘‘And they say that John Monk still continues his 
luxury with Sarah He wen wife of Sijiion Hewen, and is 
constantly attending divers chapter couits wliere fre¬ 
quently he loses the lord’s goods by reason of hts adultery 
with Sarah, as has often been presented before now, nor 
will he be chastened (cr., be pays a money fine instead). 
Therefore be be in the stocks. And afterwards he made 
fine with one mark on the seennty of John Lock etc., 

etc.and all the said pledges undertake that if the 

said John at any time hereafter be again convicted of 
adultery with the said Sarah, they will bring him back 
and restore him to the stocks, there to remain until they 
have some other command from tlie lord or steward.” ^ 

Now the chief offence of John Monk seems to have been, 
not so much his adulterous intercourse with Sarah Hewen, 
as 'his preferring to pay money to the Archdeacon rather 
than be publicly disciplined. This fine for w'asting the lord's 
goods was a way of imposing the leyrwit on men, though 
. Maitland seems to suggest that the theory that all the 
villain's goods belonged to his lord, w'as a fiction whereby 
^the lord w^as enabled to exercise a paternal control in the 
,interests of morality*^' , 

lliCOry tliAt the Lhjnfhleiifliil\ belua^gt^l Ui tlie lyrd was a theory 

it sectiTfi to have been a jfuflicL'tU escuse to gtL an ndditlonal fine out of 
(ho teiiAtit under these ciecutn^iances, 

' A Pliiv fH Com /j, p. 9S. 


“ note, p. 98. 
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J ^ Again, on the roll of the Manor of BrightwaJ 
lllSnd the following V 

^‘Also they present that Heny Nywe and 
\ of'Walter Hayward are impleadi^ in Court 
' - |foT adultery] and make* fine out'i^ the chatteia t&e" 
lord that they need not do penance enjoined themT there-"! 
fore it is commanded that thenceforth they mate no 
fine and be in mercy. ^ ‘^ ^ 

The roll of the Manors of the Abbot of Ramsey gives m 
the following jentry:—- 

' 1 ^ 

, ** And they say that Maggie Carter has born a child 

Richard son of Thomas Male out of w^edlock* Fine of 
both of them 6d*'^ ® ' 

Now the fliie which was imposed on Maggie Carter waa 
undoubtedly the leynvit. Men, however^ W'erc not fin-aable^ 
for leyr^ andt yfljtj Richard of the entry is fined sixpotree for;) 
get6ng Maggie'feirtef with cliitd. 

-. To return to the subject of leyr proper, the question--^'- 
who was liable to pay the fine, is not by any means a aimple^l 
^ one. It must not be forgotten that the Manorial rolls vrtiti; 
kept leather with a view to show the lord who was liable 
pay him money, and as a check on his steward, 
detailed memoranda of what transpired.4a his Court,;.; 

Would be inclined to say that orij^nally it >vas the';: 
who was liable to pay a fine when his daughter was 
of leyr. The words in the Ramsey Cartulary ate 
explicit on this point —Dahit pro film ds 
solidosJ* / 

No doubt that when a daughter was living 
father's roof, it was he who .paid the fine* 
howevrr, that the girl-was ah orphan or dwelHfijf-r 
capacity of servant, or otherwise with "a bohd-ten^ 

^ lord, shall we be correct in stating that her n>l 

’ n , 

^ I^iot in Centrist p, t6a. ' 
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fed to to see that the fine was paid ? judf^ing hy the , 
i^q\^ng entries on the rolls of the Manors of the Prior and", 
of Durham, this possibly may have been the case* 

De de^ Clevcfajid pro te^*r plcg* Roberius 

^uia earn inlwspitai respond£bit ; 6d* 

/ *f)e ^lizabH ahcilla^ Adtig d& He^itden pro eodem- pleg^ idem 
: ' quia fiarn iftipaspitai respondMt : 6<1* 

' (Hesjfiden, Dc Cea'Ua Oitlrjf, C^ciha de H&rt pro Icyr 
und€ Rohertii^ firmarim rc^pondehit quia taut hosptlavit et 
pratmunitus (? pn^monitus) fidt per pratpo^lhim dt alUm 
earum, Gd* ^ 

^ "'"'In'the above cases it would seem that the pledges or 
^^Hreties, were held responsible by the lord, in that the 

“i -^1 ■ 

.^womfen Vere under their (the pledges') roof An additional 
, reason is given in the case of Cecilia Oulry and Cecilia 
’^de fieri, viz,, that Robert, who was ordered to answer for 
=thcm^ had been warned by the reeve^ whether of their light 

^ i “ ' 

f'hehaviour of what the record does not tell us, 

.’, |In endeavouring to- arrive at a conclusion as to whether or 

^■p 

flld the woman was herself liable to pay the fine for leyr one 
;^^^ust take into account what means the lord had of coni* 
“'ing^ payment/ It is true we have the isolated instance of 
ohil/Mbnk^ being set in the stocks for frequently appearing 
fthe .Arch' D^^con for adultery, but it is doubtful if 
qften proceeded to such extreme lengths* But that 
nle^us of enforcing payment may he gathered from 
fVtihg-eases.;— , 

Pratc^fma e&t disiringere Jd * Thomae Perkyitson 
Tnsrehtio quoifs^qut carta 

b^y be fairly presumed that the daughter of Thomas 
ten held tan^ of the lord, and so a sufficient number 
.i^attels were'seijaed, say a cow, or a pig, and field for 
of her fine. 




Uf Fft^ mhI Convent ot Dnrhsuo, p. 74. 

of'Frioir .(ttvd Ctmvcnt of Diurbam, p^, 
h InoicnjutetikL 


51* Th« herft was for 
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If the party refusing to pay the fine had no good$, atllj 
could not be distrained, it would seem the lord could attach- 
her person. 

Thus Alice, daughter of Richard Watson, had a sweet-. 


heart, wliom she eventually married without the lord's 
licence. Accordingly she wjis presented and cast for leyr 
as well as mercliet, in the sum of two shillings. This sum 
she appears not to have paid, and we find the following 
entry on the rolls;— 

** Itrjimchtm s$t praepostto quod aftnch fac^ Alic* Ricardi 

IVafsoji naiivae (sic) do7in7n ad essetid hie ad prox ad sattV 
faciend dotm?w de eo quod se imriiavit sine licencia domtnij 
Posiea i}enii it fccii fintni} 


But the lord had yet another way of bringing a recalci¬ 
trant mfft to her knees. He could drive her out of. his 
domains by issuing an order to his villains that no one 
was to harbour her under a severe penalty. Thus, for 
some reason or other Katerina de Neusom had brought 
down upon her head the displeasure of the lord prior, and 
under Htiheworihs we read: 


Injunetum est Rnnidpho del Kitchin quod non feneai 
Katcrijiam de Nettsom infra viUavtt nec venial cum ea in 
loco smpecio poma* C. 5.* 


Later we find :— ' '' 

De fch TailUour quia inhospitavit Caicrinam de Nei4sqm^ 

contra inkibicimcfn dom Prior is de poma hnpouta^ C. JSa*'-■ 

■■ 1 . 

I- -P I rit ^ ^ 

Still more illuminating is the case of Agnes Souter:— 


Bdlyii^ham . ... et tciam quad nuUus eonmi iitho$pik^^ 
Agn. Souterf nec cam smtmiM (sic)—in victu ct sid} i 

I pocna^xis solvend etc. De John Miry man quia inhospitCCtn^^ 
Agn. Souter contra de/ens dom Prioris de poena xhf ; 


■n-ij'i. ■■■' ■ ■■ 


* yAirf., ■■ 
< /MW., 


> I b ^ L 


1 Hmh {ft Pnar and CVnvent of Durham, p. 126 , 

■ y«, p 168. 
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Pfgbably it was only on rare oecasians tliat the lord 
Outlawed his ntfft; a distraint upon her chattels or on the 
chattels of those who were responsible for her, being stiffi- 

. I , h 

ciehtt In the event of her being very poor, the wind was 
.tempered to the shorn lamb, for the Ramsey Cattnlary 
.distinctly' pays : Vd mfjiMS si paupertas exposcatf** while 

in an entry on the rolls of the Manors of the Abbey of 
Ramsey, we, read; “ And Agnes Cuttyle has borne a 
child ont of wedlock—she is poor! Frequently we come 
across instances where the fine is forgiven or greatly reduced. 

It would be intcicsting to discover down to what date the 
fine for tcyr came. The custom may have still existed in the 
early part of the 15th century, but I have seen no entry of 
later date than 1383. As boJid-tenants gradually became 
copyholders most of the sei^ile customs passed awa3% the 
.merchet btung one of the rirst to go. With it, we may 
be sure, the leyrwdt also disappeared. 

Arthur Cleveland. 




VIL—THE RIGHTS—AND WRONGS— 
;OF>ARENTS UNDER THE EDUCATION ACTS: 
r A REJOINDER. 

^ ■' i- 

contribution by Mr. Proudfoot on this subject, which 
# appearfk3 in the No^^mber issne of this magazine, may 
Vetatte n as the unofficial defenceofthe policyofthc N.S.P.C.C, 

1 

It reminds me of the answer of a Somerset House Inland 

iii'v ■ ^ , 

Official, who, when I hinted that a certain prac¬ 
tice 6? his office was not in accordance with justice, replied, 
we have nothing to do with justice here; 'the* 
is, Is it within the four corners of the Act? ” 
spirit Mr. Proudfoot appears to deal with the Carter 
pointy out that Carter was convicted in due form 



.^7+^ RIGHTS—A.WT> WRONGS—OF PARENT^^; 

|ifjawi.and says that he ought to have called relbliif&fL 
^Cftl evidence^, ignoring: the fact that'Carter fease'd 
'tion. on the point of the Tisk of*death incurred hV 
-an-anaesthetic, a ri$k admitted to eitist .by the 'pt 6 ,«^i 5 ^iS^^ 
though t h ey c! aij n ed that the risk was si igh t* The real, 
tion after all was, Is a parent obliged to.subniit his cmht.tO? 
the risk of death, however small the risk, far a probiemafibj 
'or even actual, beneht ? 'It was realiy. not .necessary-foT, 
him to call further medic^ evidence in order to, gel Ihiis 
point decideth - Mr, PrtmdfooL> claim that, Ciirter, a'poor' 
labouring man, shouid oali expert evidence in opposition, 
to the official doctor, irrcsistibly^ reminds one of the fanjtons 
witticism of Mr.. Justice Maiile, who, in sentencing a pn*' 
soncr for bigamy, told luin tliat his proper couj^e, would 
have been ^st to bring an action for crivh con, and then iQ 
have promoted a Bill in Parliament for the disaplution 
marriage, after which he could have safely conunitted tht 
bigamy. ' Sitniiariy, Carter, a labourer, earning less thaja 
a week, ought to'have employed a solicitor io dofehd: 
.bfei, and to have called expert medical evidence to rebut the- 
official view, and thtm, if convicted, to have had a,case stated 
,}|br-review in the King’s Bench* Of course the id^ p£JSfi^' 
■doing all this-ia grotesque^ He goes as a crinimariOj^riiBb^i 
iind hard'iabour instead, although thc only crudt5j^j';^b^r^ 
sisted in exercising hia.parental discretion to 
daughter should rnn any or the slightest risk rif Ij^f 
life for the sake of a possible advantage* ' To 
conduct '‘cruelty" is. to stfain; the,meaning of 
, and I think, notwithstanding'Mti: Ttewfoot^s 
fairly be’ styled a revival of the le^ fictions of 
is obvious risk in.^'thus extending, or straining the'nWi 
of^such simple words' as " cruelty/’ Indeed, thafe:. 
nb^r^on why the Act should not be used'to'i 
mqtbjfelT of “cruelty" who jfeUed to give h^r’eo 
; clMtd i.ta.usual spring doSe of’britnstohe and ti'esed^. 
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J * 

not ^,possible also tmdar this strained InttTprofa-' 
of ''cnielty” anyone, wlio, being told that 
,D^,vtituld;t^ recover must be sent -upon on expensive sea 

to comply with the medica.! prescription by 
#ic^bh'of inability to pay for it? But let us suppose that 
.jf^tfetjhad called in another doctor, who, like the official 
'HftCtpr,’ advised the operation notwithstanding the risk to 

t i%» h' t I- ^ 

, The .question would stili have to be decided, was 
i^Carter'^ the parent entitled to exercise his discretion as 
-to that risk Whether the risk is great or small is, of 
.coar^,'beside the question, 

* H 

’ But what if Carter^s medical evidence had been antago- 
nistio * fer'the official view. It would have fallen to the 
Iferich to decide between the conllicting medical testimony. 

Laymen would have to decide which medical opinion was 

► ■■ ' 

; j^nd in these days of working-men J.P/s, the idea 

Jof a',>vbrking-nian magistrate, who might know no more of 

^edicine than the worktng-than defendant, having to decide 

'between the conflictiiig medical views is not without its droll 

lASpect, How far the doctors themselves would approve 

suc^b a tribunal may very well he doubted. 

Mr, Prqudfoot niaintains that it has not been proven that 

there .1^ any divergence of " cmineut surgical opinion as to 

results to be derived from the operation for 

'However, that may be^^;the surgical evidence 

together oo behalf of Carter, Certainly did show 

a'divergence between eminent" medical opinion 

|j:-;e 5 cisted- ' And, of course, quite apart from the 
■ ,1 

' it is notorious;that there are many as to which 

.'marked iliffcrence medical opinion. In such 
they.come before a Court of Justice, whether 
"^idriOTdfoot likes'it or not, the ultimate decision as td 
correct medical view will rest with the lay 
Justices or jury, which is not possessed of expert 
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Mr. Proudfoot makes a serio^ts mis-statement as to my ; 
, views, doubtless unintentionally, in saying that I make jttie" 

S ^ 1 B 

; claim that a parent " may neglect to provide medical aid for' 
liis child/’ My statement was intended to relate only to the ' 
light, as it appears' to me, for the parent, tinder the last 
clause of the Education Act, 1909. to withhold his child 
from the school medical examination and school medical 
treatment. 


It seems wliolly overlooked that Carter’s objection to the 
operation before the magistrates dicl not take the form of 
dealing with the surgical character of the case, which ob¬ 
viously lie \vas incompetent to discuss, but with the danger 
to his child's life from the aiiicsthetic, which danger is ad¬ 
mitted to exist, although it is claimed to be very slight. 
Obviously this is a point entirely distinct from any diver¬ 
gence of opinion as to the surgical aspect of the case, and it 
is submitted that there no right inherent in the N.S.P*C-C.- 
or any other person to compel a parent to submit his child 
to the risk of death, even though the risk be slight/^ 

Mr. Proudfoot draws a pathetic picture of the child Ethel 


Carter who remains nnoperated j^n thiough the perverse 
action of those who frustrated the benedeent intentions of 
the N.S.P.C.C. to cure the child by giving notice to the 
hospital authorities not to perform the operation. But he 
omits to explain why,ithe N.StP.C.C., after that notice .had 
been given, should have hastily applied to the justices.' 
revoke the order granting them the custody of ' 

thus effectually preventing the question of the legality of the ^ 
performance of such an operation contrary to a pa^ent'^ : 
wish being discussed in the King’s Bench Divisional 
The N .S.P.C.C. has doubtless done much useful wofjc *' 

in the "^prevention of positive cruelty to children, b^ilt dt 

• ■■■*■• 

may be seriously questioned whether it be not overstepping;^^ 

its functions in dealing with cases of negative 

like Carter’s. The procedure adopted in the Carter* 
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« 



in putting forward'tlicit datm to act- 
iife^&',dthDatCf,-g^rdians to tJic scboni children of 


appeals to me to be very commendable, 
'8iy:’'fe:9btaiiied; on the strength of a conviction for 
for the custody of the child to be entrusted to 
^'iiheiTrt■','In due ;cour 3 e, the chiid, an infant of five, is prac- 


i I 1 '■ 


^t^fftlJy'feidnp.ppcd, with all proper legal formaiitios, torn 
^ fi'dbPiMts' mother*^ arms and carried otf to a London hos¬ 
pital^ whii^ from the time the- notice forbidding the 
■;)3^pei;jttion ws served until the application for the nullb 
their own custody order was made, the parents 
werjB apparently kept in'absolute ignorance of the child's 
t wKereabouts. All this, however well-intentioned on the 
'Hppjiiof the N,S,P-C^C., can only he described as cruelty, 
.IJin^lly/thc procedure of bringing to bear the criminal law 
pfnst; a respectable parent w-lvc^c only offence is a refo&d 

I 

U95.V his child to undergo an operation which Certainly 
^iitvo4y$d a -risk, of death, can, only be described as a 
'^fratiflpus action ,apd an unjustifiable straining of the 
‘'ititeiitions of the ^ Children Act* 

- W, P* W. PjirtUMOTtK, 


'I *! ' 


".P f 




CRjiMINAL EVIDENCE ACT 1898. 

proposed fl^t to treat of the right of an accused 
ttfflSif'to ttiafce.an uriSivorn statement from the dock, 

the Gfiminat Evidence Act, 
a statutory-consecration by sect, i (n) of the 
that of making an unsworn statc- 
swbiri evidence ate» as will-be seen, 
lifshed'itt materkl jespects, but it is probably 
^etorkal te^ that the right of making an un- 
t,^^in^iat was never valued, and even filially ^^ues- 
f-shortly ’ before a prisoner' was allowed to offer 


1.^ 


‘ 13 
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d * 

ii ^ 

"^eyidertcc on otitlL There arc many historical traces wW6h : 
Will be alluded to, that to question a person charged with 
an offence vvas opposed to the whole felings of the EngHsh ^ 
peoplje; and while this sentiment prevailed, the right of a ' - 
prisoner to make an unsworn statement c^m \4 never have 
been much cherished as it led to what was regarded, as an 
abuse. It iHf nevertheless, obvious enough that, possibly^ 
from a merely negative point of view'^ the two subjects are 
allied as a inatter of history and reasoning* 

It coniirms this view that there has arisen an interaction 
in practice between the two rights and the Criminal Evi¬ 
dence Act; aSj though a prisoner has no right to read his 
fitatement in the box, and on oath, he is aUowed to do so 
by most judges.' I^ut on the aalhnriLies, the right of a 
defendant to mako an unsworn statement is quite distinct 
from his right to give evidence* 

ChauncJl, J., has observed in the Court of Criminal 
Appeal,^Counsel know the danger which often exists, 
in calling the prisoncir, and so they seek to say that his 
statement is the same thing/' ^ But, in moving the second 
reading of the Criminal Evidence Bill in the House'of 
Lords^ Lord Haisbnry, C., observed that it was "an 
sory reply'' to the objcctiou that a defendant in a 
case could not tell his own story to say that he CvjUld make 
a statement/ Lord Coleridge, who refused to /. 

the rule laid down by the majority of the judges, that 
undoubtedly competent for the prisoner to make a 
of facts to the jury, to cases where the prisoner elected 
call witnesses (/v\ v. Millhome [1^*85], ^5 C. C* C* 622)^^ 

h 1 p I- 

considered that a prisoner ought to be allowed to’ givd" ^ 
evidence** In /C v- ShimmuJ* Cave, J* also distinguished ■ 

* 1 CrtJiqi^l, 2 Ct. App, R. 171, 17a* 

Ci^fT [1909], 2 Cr* AppK, R: 97* . , ■ 

« Tkf 7’rWr, March ii, 1898, p. (i, , . - 

* of the TtArt nf Il^iUhury, C., 11.L. Ciim. EviJonct; Bi]!, 

1B9S, ^Uoling Ljrd Colijridjjo's openon jw/zvi. ^ 

* 1$ Cox’s Cr. Cab. [tSSz], izz, 1.^4^ 
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'l?WW<^en the df[bt of a prisonor to make an iiiiswrn stale- 

^ ■* n I j 

,ment tb the jary, and his ri^iUt to give evidence on oath, 
ojiservmp;’-**'Tme, hia statement was not made on oath, 
'an4;Sc was not liable to be cross-examined by the prose¬ 
cuting counsel; and what lie saiii was therefore not entitled 

h ■ 

to the same weight as svv<irn testimony/’ 

Yetj it appears neccssarj^ to conclude that ail the above 
distinctions betw'een the right of the accused to make an 
unsworn statement, and his right to proffer sworn tostiinony, 
are directly affected by the indulgence allowed to prisoners 
by;cnost judges of reading their statements in the box and 
on oath» This indulgence appears an advantage to the pii- 
soner in two ways, li not only means that, contrary to the 
Resolution of the Judges on Noveruber 2b, 1881, a prisoner 
can be cross-examined on Ids statement, which thereby gains 
weight if it is tmCi but it also implies that the prisoner is 
allowed to put leading questions to himself at his exainina- 
tioh-iu-chiefd 

The history of the right of a prisoner to make an unsworn 
sfatemeut w'as given by Stephen,}., in R. v, Doherty ([1S87J, 
16 Cox Cr. Cas,, 306, 310), where the learned judge pointed 
put that its existence was to be accounted for by analogy to 
the survival of the right of a person chargcii with treason to 
make an mi's worn statement, long afier the prisoners were 
cntitltici to make a full defence by counsel at the trial of 

for that offence. The reason why Stephen, J., 
/(^fiScibed So much importance to an analogy derived from 
life''law of treason, seems to be that, till the Trials for 
'rdony Act 1836, “trial for treason/^ irt the words of Str 
,Frederick, Pollock, A.-G., “in modern times, arc specimens 

'of the Tairest trials that take place*” ^ 1'hc last persons 

\ 1 ' ■' 

*J+, m delivering the judynicnt of the (loiirt yf Ctiuiitwl 

3 Cr, Apfv. K, 171, 172. In this after rhe pnwnHf 
into diic bos his statement xead for liim by the Dupaty Ch?umi;in oi 

Comm^ Ct, Xaw, Pfitl Tap- 1S36, CJ. 243, p, 70* 

v. f • 
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in: iSio;; pjad; at'fthcj 

is ‘ con n try 1 Ki -' -ECiScnsed " ndif"triide '/i tt 
..i1i^t,en\ent nor -gave evidence^ as ;of cdorsei he,.'coti^'-.^m 
: 3 &t>«; ?is the Crimiml Evidence Att 1898, by 
nvsity person; char§;ed I with-au offence* , 

.F Id the seventecDth century the;FjKht of a person to'Thil&f' 
. an uiiswpt;i statem^t to t,he/jury;^bvplved his tsew^ 

'it , ■ ' » ■- ' ■ 1 tjpf' ■ ^ ^ ' “t* '‘ ^ " Ji !i . ' 

;iioDed upon it by the jMgei iind this led► to'great-'abuses.' 
In his notice of Ashtbn^s triat; Hallam remarks 
judge, h'qwevor, in ihodt^rn times would question,'rautfi ltas' 
reply upon, the prisoner, asTto material points of his'4e£^^##i 
as Holit and Poilexfen did in this trial/'® Sir James Stppl^^ 
::4tates thajt 5ir John Holt, at the ^%\,6f 
; the rdht^itof I>r, Clench, questtohed'the'prisSherjatr^^f 
-'kngthL* Thu great'historian of. the cdmiDal. 
diide^;’tft'at thk'practice of qij^tidniog^ pdkdnej^-fetj. 
desuetade^dutihg the period of the rei^s of Willrntn'I-n^ 

■ Anne,’George and George IL ■ It is cartons to - 

while Sir James Stephen s^ms clearly to disapprq>kV^35^ 

. iohti Holt, CJ*, ** questioning'^ prisoners, in .another 

1 ^ ', ^ F ‘ H’ ‘^^‘' ■ 5 \* 

'of qfJSu! Criimval LnW. he espre^sfy 

« . ■' ' '■ ' ' '' ' ' ^ , 'i.'i ^ 

' the questiotiting of .prisoners nndor oath, in <|iirdet:U 
'reardefeticc! inigbt get to the juryp'^ sifted 

; frpin the fiifst Jherc is a cpmpliate ah&cfJC6f of.:fiii:tCG^g 
brutality (n the cQn^Jgct of criminal trials afte^^h^J,'^ 
tioii; Sir Jaine^, Stephen ndite,, "^At vfirat,: 

■ instance^ in which pnsphefti tff€‘ questioned/V/ 
'rem^kablc that L,<>rd ' 

^ ■ V /# #T.* IL 1% ■>^; . ^ ^ 

tpjjwt ^>1 
otfuus ibr li^kTniai^ SC. fTr.’ !S4 (y 

. Wfll: p. >f J : ■'Tnil ‘of 

>W. . 81 * tf, „ ■ ■ ‘j; 'i.: 

Cr. iffHf ir/Srt^(rradi Vci* % <*b.. gd, p,4lV'^ * 

^ ' 'v.' ^ ’ ^ ' '1 ■ * ' ■■ ' 'f* X 
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.^ustic.i Holt ^jlcams with all ihc bnlliancy 
tin like Haliam, offers ^liat appears 
d^fenco of hts condnci of tho liijih 
triatsr/of'the'Jacobites*^ nevertheless admits thatj 
eri4 ojs Holtzs life, he persevered in what we call 
system ^ of interrQgatihfj the prisoner during 


. /or the pur^se of obtaining a fatal admission from 

|p3^Iviag him in a contradiction,'*** ' ^ ^ 

that, ^ to the then attitude of 

Lord Campbell intended by tins expression 
a censure of the practice of intenogating tlie 
{irfs^ef>;' In giving evidence before a ParfiameiitaryCom- 
which reported bn the Criminal Law in 18j6, Sir 
''j^cderick Pollock, 'A,-G*, acquiesced in an unfavonrahle 
ictt,addressed to,him regarding “the speculative qnes- 
With foreign jurists of the power of examining the 

VrivV-'' . ^ ^ J 


* The expressions used by Hillam (alreadj^ men- 
confirm the view that Lord Campbell must have 
{tended to censpre the practice of questioning ptis^jnet&< 
^>^; 2 H|^'c 9 nsUtc must doubtless he only accepted subject to 
state of the law of evidence. Lord Denman, once 
tbi% law.of evidence as the neglected product of 
‘^(^iS^dtent,’'vand- we owe' the rules of evidence to 
yfgainst the Iinitality of .Scroggs and Jefferies, 
virtually dates ftom the Kevolution , 
of Sir John Holt,* TI'lc rule 




m 


Chi^ -Voi, nil di, ixv,ip^ 5 {i7toK Thw 

SlrLj^Kft^ Skpheu’'£li»ppftWK^ of ih* rA 

k itien nlntunt^l. 

v; ..:.v ' ■ . .. 

pip..' iSjSj tkJ. J43*. p- ?7- As ^ Sit 

' ^5lm^pfrdvAl l^at a'ptjiotict gtv^' 

‘J ' H ‘ \ . ■ ' • ' 

, h"'' T.*^ ' P ■ " ' *■ I* 

lesjt in whigh 3 n^i Thornsf 
ly 'ttii' Ar Ltjfrt Kllt^uboruagh, C-J*t Jn' 

,j$if^J8g5). - 'tlia Uvctrim; fif iit tht Law 1 

Octoi^i iW± 435d^t liy 
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about the tnadmissibility of evidence tending to show * 
the accused lias been guilty of criminal acts other thah those 
covered by the indictment {/Sf* v* L- R* [*906], . 

^■ 389)1 Is indubitably due to Sir. John iJdrii - 

Campbell observes that it is wonderful how many of tprd \ 
Mansfielddecisions turn upon the law of evidence, iand ' 
that we are chielly indebted to Lord Mansfield for '*oui: ^ 
established rules upon Uds important subject,”® It must ' 
doubtless be remembered that the questioning of prisoners 
censured by Halkm, Lord CampbeU, and Sir James Stephen, 
was when there was no conception of the true nature of 
legal evidence, and when tlie judges did most of tho cross- 
examination themselves,^ 

The bakful traditions of the jtidicial tragedies of tho i^th 
ccntur>% and the fact that the judges who took part in 
thpin cross-esamined prisoners, may have inspired the Reso^ 
lution of the majority of the judges, November 2fi, iSor, 
which allowed an accused person to make an u us worn 
statement ,to the juryj but inhibited his being asked any 
question upon that statement,^ 

If the reason fur it were not purely historical, it would he 


difficult not to consider that the inhibition under the Ref^lu- 
tion does not stand in an inconsistent relation to secL i (ey , 
,of the Criminal Evidence Act i8g8, rendering a pn^ionet. 


liable to be cross-examined upon his sworn evidence^ ^ 

the, policy of introducing that measure was being di^cus^d-,; 
Lord Collins* in a comtnunicalion on the subject, 
that, proceeding by previous experience gained 

. 1 Campbell, 0/ fJtn Chk/Jmfu ^; Vpl, II, cbi V 

* Livts cf thr ChUJJmtufi^ ^rd * ch. 34, pp; joj* i ^ ^ 


* Stepkeni ilUt^ tvim- Vol. I, n, j(Kj; where it in Qb«>irred'.th^ 
were oiSy Ua am^ll rult* m *31 oTjservi^ in the ceititio', 

*iid 1h*l requiring wiincsw* in Ueow^n, {>ir.Stepben 
the lB<it wis Jslricily pursuodj bit it was tlcurly infiitiged by 

Ciut. // 

y *■ H ■ 

/ V- Shtmfitin (flSSal, 15 Cox Cr. Caa-j isa, 134) : St3ttini 
S'tephfiti, |>, m v, The Timt^ Sth 
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■r' ■■r-74 ^ 

Law Amendmeiit AcL iS8s, it wcmld Ivrcome 
dor the judge to put crucial questions lo the 
J^piSOnei:', and this ’svould sap the prisoner's confidence in 
s^cjlute imparttalify of the judge, wlitdi is so ^-ahiable 
featuie in our present system*^ 

* ^Wbile there remains the fact that Lord CiiTupbeil 
espr^sses a decided disapproval of Sir John Holt's prac- 
T'tice of questioning a prisoner^ it cannot he said that the 
former concluded that the putting of questions to the 
prisoner necessarily impaired the relations between the 
prisoner and the judge, as !^ord C'ampbcll recalls that 
Holt’s conduct^ ill presiding at the trials of lUe conspira* 
tors in the assassination plot on William Ilf, was applauded 
even by the Tories, and that Loid Preston acknowledged 
to the Chief Justice in open Court that he hud iiad a fair 
, trial for his There also remains the fact, previously 

alluded to, that Hallani censures IfolPs questioning of 
prisoners, and there w^ere undoubtedly Jacobites who re¬ 
sented Holt's conduct of the State trials.^ 

The question of the right of a prisoner to make an uti* 
sworn statement was much discussed at the trial of Mrs. 
.Maybrick for the murder of her husband by poisoning, 
^ Liverpool Assizes, Stephen, J., in allowing tlie 

,]frisoner to make her statement, remarked Ibat, on the 
one hand, it would not be under tlie sanction of an oath, 
;1ihd on the other, it would not bo subjiKl to cross-examine- 
J lionv ,, The loarned judge had some doubts as to whether 
boner would be allowed to make a witten state^ 
ihdj iefeortyng. )fo TAff, report, the prisoner 

cf Mr/ Lylte 1 tx>n in tht on the the 

’.CriiAinfl,!^ BiJl iu the House of Coimnoni. Aiwil 25, 1S98* 

^ /usfjtrttj Vot If, ch. yxin, pp 4J3;, 415. ^ 

f ‘ j jVf^h’s p- 4Ji' * 

Auc. t to Aug- S iidclusive, lS#t9. 

the Trblfl fOs Felony Act the an:uvcil frHa[oeritly rctwl viriitleri 
byciMtiset^ Sm l^nfl. Tftp- ami anU 
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•Jcoiila not have made a written statement.^ 

‘'m&ic an order of the Court that no oiie sjhoul^fr cpii^^ 

with tho prispner frotri'tbe S^turc^y 

for the statement'to he'mad^'tUl^ tfee ■ Mop 

■f'*" IT^,.^U^ 

'Whqn^'it was to be made*' In a further're fcreoco'^te’li 
subject, Stephen) J,, stated that ttie reason was that\ _ 
:sitatemont. must be the prisoner’s own statement- 
; ence wts also made in the summing-up to the resoJutiO^' 
of the judges that it was not proper to allow the priaohir's ^ 
counsel to make himself the prisoner’s tnoUthp'ece'.V^i^ij^' 
rule about counsel not being allowed to make statPnietife' 
which could not be proved" by competent witnesses, h'ae/ 

■ k f. " ’ 

not been cimmiittcd to writing," but it was probabl/'rc-^ 

ferred to in other words by Stephen, J:, in the Rniiimiilg:up''- 

kn the Maybrtck CaKc; at 11 time when a prisoner couM r 

not give evid^iicoj counsel for ' the defence may' merely^ 

hive prolhbited from making'themselves the riioutK'^ 

piece of prisoners, because the latter were in November 

1-881 not competent witnesses. '* .v '' 

In the M^ybmk CtiA^j the ,un&w*orn statement of. the 

prisoner was made after all the witnesses for tlie'defence' 

% 

had'given their evidence, and just before the final spcccji^R’ 
for, the, defence and prosecution,^ This' procedure, sieerik^ « 
^ important in View of the eminence of Stephen^ aiid.rppij 
very considered manner in which the prisoner*s &{afein^i'vi 
was admhtM by him; but h is submitted that it,i$ 
day an exceptional procedure where witnesaies are 
the defence It lias been'rufed; tKat if a prjsdnerds od 
by cotuiscl his.statement ' 

^ A wiiiifln wa^. jft 

iGurntiy, B,, Eifl^r with;AlfknKj>n/Tf* Se^ 

3009 lu In Vt Vtkksliire Sui^ia, .A3ibe«, 

linden,'J*, a( tHc tfial of fpr thii 

by cbttosflip-to i 
ihejuiy. ■ ;. 

^fffi Turali Edlttuu, tk S49 V. 
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up tlie cvidencf'*^ In v, S/tH/tjjjm 
Cb 7 f,".ta&)j CavCj J., stated that the nile which the 
^3;faat^fjded to follow ^vas^ that a prisoner defended by 
bgfibuM Tiu^Ee his statement at the condtision of fiis 
speech; but this was not the course adopted at tlie 
Mrs* May brick* 

result of the hlaybrick Ca^c furnishes an anticipated 
/^febnitnendation of the nolicv of the Criminal Evidence Act 

fl' f;-' * 

: .xSs^- At the trial of Mrs. Maybrick in iSSyi Stephen, J., 

th^ summing-up^ that the law which prt ventud 
e pfiso/ier from being called as a witness was ** a most 
'.otijwise and most imhappy law.” 

\It appears that tim first occasion on which the right of an _ 
. abused person to give evidence on oath in his own defence 
‘ wa&'agitatt^dj was when the Lcgislatnrc in 1636 was debating 
th^ advisability of permitting persons indicted far fidony to 
' . inakh a full defence by counseL 

In giving evirlence before the Royal Comnnssiau of 1836* 

' fiir Frederick: Pollock, A,’G. (afterwards Pollock, C.Rd 
',( 3 ^ribed the croi^s-examination of a prisoner on oath as 
. extremely dangerous^ opposed to all the feelings and pre- 
judfees of the great untjoriiy of the nation, concluding— 
fiive . ho hesitation iti saying that the power of cross- 
.'^yammirig a prUouer would be very mischievous. Where a 
Under-an accusation of a grave offence, it is exceed- 

1 ,-■'‘■.1’'' ^ p'f ■ i ^ , 

■.'_11^ 


"/^dsfficuit for him to conduct himself in a perfectly 
manner. Perfect calmness may enable guilt to 
■app^raoce M innocence, while terror and alarrn 
tS'iiinhpehpe. of guilt/'® Put the 

a prisoner to give evidence has been 
authority to bear directly on the 

'I Yql. fjj ^ r999> fiifcrring U) the ruling Of DarlinjJ, J*, id 

|jl^,i|p^';334l, Ijfl. tb{a jAkt co^e ^htJ: pri^ners caUia4 no 
ktltldlElKik 



Or. Law* Pip. iSjC j C^t, p. 77 , 
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necessity for an appeal on fact.^ The two procedure^'are ’ 
in pari niaUria as regards tbdr purpose or object; and' 
though Sir Frederick Pollock^ A*-CL, was opposed to an 
accused person giving evidence, he was, at that date/ati 
advekrate of appeal on fact in criminal cases, but be after*' 
wards retracted his views as regards criminal appeal.^ 

Tlie Earl of Halsbury, C., in moving the second reading 
of the Criminal Evidence Jiiil in the House of I^rds, 
toth March, 1898, stated that the principal ground for the 
lilill was that it was *Minpos.sibie to imagine an innocent 
man charged with an offence who wonld not he most anjtions 
to face hid accusers and giv'e liis own account, submitting 
himself to cross-examination.'^ A second material ground 
for the Bill was that for the last twenty years the Legis¬ 
lature had been steadily advancing in the direction of 
allowing a defendant in a criminal case to give evidence 
on his own behalf. Twenty years before, I-.ord Hals bury 
moved the second reading of tlic Criminal Evidence Bill 
in 1898, a similar Bill was read a second tiuic in the House 
of Commons by a majority of 1.^9, and 111 1897, another 
measure was earned by a majority of 200 to 41, Measures 
proposing that a prisoner should he allowed to give evidence 
had been submitted to the House of Lords hve or six times 
before 1898. Altogether, from the year 1872, to the end of 
tfie year 1897, some twenty-seven Acts were passed, varying 
slightly in their terms, rendering persons charged Vritlr ’ 
specific offences competent witnesses,'^ . ^ ' 

Best says twenty-five (sect. (>2*^ (a), p, 515), but 
Prevention of Crtielty to Children Act 1004. One of the." 
two only cases that have gone, to the Hou$e of 
under sect, i (6) of the Criminal Appeal Act, arising on a 

* S^jcpcli uf LoTti Alvctstfjnif, L. C. J., in ihc TletUbc .of I^rdsoi) tlic Crioilnijl V 

Afn>cal niU pf i^odp Tiift^St Mjy 23, + 

’ l"arh l-api 1B36, Cd. 34J, pp. 79, Si ; .S^iTin Ol. 523/^1 ; 

’ Tayhy ett Mvui.. 977 s- 137'i (A)- ,, 't ' : 
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ptiint under sub-sect, i of sect. 4 of the Criminal Cvitlence 
.A'ct, finaUy decides m the nc^aLive tlio lonf;-:Lf;it:iled qiies- 
tioji whether the Im^baiid or wife of the person chari^cd 
■Js a compellable witness in the case of an offence against 

hj. 

any enactment in the Schedule of the Act [f.cack'.'^ Caac 
[19L2], Cn App., H* i5>. It is ctirions to note that appa¬ 
rently the Jinsband ^\il] remain a t:onipell:ib!c witness for 
the proftecutioii in the cast; wlicre the wife Is rendered 
liable to criminal proceedings iindcT sect, ib of ibc'Mniriod 
WonieiTs Properly Act i88j, wliirli is an enacimejvt in 
the Schedule of the Criitjmal h'vidcnce Act by virtue 

of sect, t of the Mamed Women's Ihoperty Act 188.p an 
tinaclment which is j?ot in the Si'bet]Lilf.\ but which is to 
be cited witli tlic MairEcd Women’s ProjH'rty Act 1882. 
The 1 esnit Is that an exeeptioii iu tlie rnlp that a prisoner's 
wife or hnshand L n iioiLCompellable witness for llu: prose- 
cntioii still arises nmlcr the Married Women’s Property 


Act i8S2j sect. ib. 

It is submitted thnl the examination of a !bankrupt, which 
indubitably relates hack to the time when bankruptcy was a 
crimcj constitutes in principle a precedent for a defenfiant’s 
giving evidence in criniiriul proceedings. A bankrupt is a 
cornptdlable witness (Bankruptcy Act 1883^ sect. 27 (j))^ but 
the anak>gy appears fairly precise W'hcn it is remembered 
that a bankrupt is entitled to f)C protected against incub 
-patory questions in cross-examination as regards questions 
hot touching his estab', in a similar manner as a defendant 
'in criminal proceedings is conditionally protected against 
questions going to his credit under sect, i (r) of the 
CBminal Evidence Act 1898. Again, a bankrupt Is not 


entitled to any protection against being required to answ'cr 
questions touching his estate, though the answer would 
tend t6 criininate liini/ and in this respect the cross-exam- 
of a bankrupt precisely corrcspoufls to that of a 

StAq/u/i/ 6 fh. Lt 230. 
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i '^piisoner niider sect, i (le) of the Crimtrial Evjdert(;fr;: 

V X%8j and tlie analogy acquires historical corist5t'etfcy> 

; :ivheri it is recollected tliat in earlier timts bankrupttjj'l 
A crimeJ 

■ ■ The passing of the twenty-'^even statutes referred to made ^ 

the stale of the law in 1898 , preventing a person chargefi"^ 

f I - 

- with an offence from giviri" evidence, utterly indefensible*"* . 
Lord Ludlow observed that, '^it would seem to depend upon 
what p^rt of the body an assault is committed whether the 
accused can give evidence for hiuisclf or not*^' The Earl 
of Halsbury quoted from a comrminication of Sir Harry 
Poland, add^cs^^cd to 77ic with the view of 

meeting the ol jection that the proposed Bill made any new 
departure in the CiimhuU bw, and to show “ tlie absurd 
mcongruities" of the stale of the law, at the date of the 
second reading ot tlie Criminal Evidence (Jill, Sir Harry 
Poland observed : ** It is impossible to allow the present^ 
anomalies to coivtinuc* I c<uiid fill a column of 77i^ Tiuws 
with them* Let me stnle a few of them:—A man charged 
with an indecent ast^ault on a female is a competent wUness, 
but if Ise is charged svrth an indecent assault on a male he is 
not a competent witiKS^, If he is charged with an act of 
, indecency with intent to Insult a female under the Vagrant, 
Act, hu is not a competent witness; if he is accused of gross^ 
indecency vvilh another male ninler the statute, altbmigh not' 
amounting to an assault, he is a competent witness. If/a., 
man is charged with forging u Iraiie mark, he is a compoteqt;' 

r' i' ' 

witness; he is not a coin].H:tcnt witness when charged 
any otlier forgeiy* Suppose the whole case depends 
whether the accused wrote a particular letter or docn^^f^'; 
If he is charged with libel, he can give evidence on his bwn'l 
behalf.' But if he is chargevl with writing a 
letter or with forgery, he cannot give evidence.." 


* P/r the E»rJ pf flnUb^ry, C., in C/tf/yA v. Sii/fiUf/ 119051, 
^ Sp^tch of Lord llrt^licU, Feb 14, 


'-^>1 34 ^ 
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third gtuund advaucc^i by thr' Karl <'f llalsbnryi C., for 
passing- the Criminal Evidence BjHj was, a cemtiagency to 
which the above anomalies lent ihcmselves on the pari of 
a vindictive prosecutor. The Lonl i'haiicdlor observed 
thatj to use the striking phrase of Wdlcs, J,, a proseculor 
may "'ring the changes in the ^Haiiin matter of fact/’^ and 
the anomalies existing in hut them^olw'^ to h design 

on the pari of the prosecution to deliberaldy shut out 
the accused from giving evideTue nn his own IjeliViif. In 
England anybody ran piosecutc niiyl>ody else for anything, 
and there are rases in which a prosecutt^r can ‘-elect that 
particular hirm of chaigc hir.h \\iU exclude his antagonist 
from examination and cto^-i-rsaniiriaLion. Is it possibiCj 
the Lord ('hatireilor (k niiUidrdj to ck-f ml pulIi a state of 
the law? Of I tlie siibjrrt of the practical operation of the 
measure the Karl of [[alshuryH C,, proceeded : Xot si-j much 
perhaps m Lig ChCScs, in whiclj eminent eininsel are engaged 
on both sides, to v liicli public attention is cunspicuoiisly 
drawn, but in other and loss imj’ortant cases, it is my firm 
conv^:tion I hot not mfrequcntlv injustice is dotn* by reason 
of the exclusion cd the evidein of the person charged. 
Take the oidinaty CH^c that ctunes luToro the |>oljcv magis¬ 
trate every day in Lomloii. No one can speak moic highly 
than I svish to of the in \vldch fho [kjIici' do their dntyj 
but after all a imliceman U nuntal and Homct-imes loses lais 
tjitnper. Ho takes a person into custody and then, in a 
Itiattcr in which he biniticlf has been a warm disputant, he 
teUa his story, and then the magistrate is called upon to ad¬ 
judicate on the case, because the other man cannot tell ids 
stwy. Some people fancy that cross-examination is intended 
to confuse an honest wUnc^'is. That is not my experience, 
i^ji^^^-^^amination is the asking of questions which may 
fc^t^and generally do elicit the real truth.The Earl 
■It, [iStMl. 4 F- & F* 7 <i, So. 

ji, t ■' 

subject of c^nn ■lining HT\fi «<^>5-cxftminuiig T^-iincssttf. 

Ed,, i4iS» p- 1031 P- &fi A'afiwT-t Tciiith Bi, 

; ifciroli AldcrEon^^s iJviWj infra* 

..'i .’V ■ ■ 
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of Halslnuy proceeded;—inoy be asked for examples 
of the evil of which J have spoken; it is difficult to find 
exanipk:3 \% it bout causing pain, but T have in my mind a 
rather remaikulde case in whiclu if the dcfentJanls had- 
been allowed tn tTial<c a statement on oath, I am con¬ 
vinced no tmn of int el licence and experience would have' 
convicted them, C-au it he a satisfactory statement of tlie 
Jaw when you can make an accusation against a person 
at yonr will, and when that person is not permitted to 
answer under cioss-exyinhmtion the allegation inado against 
hiiii ? 

There can be no doubt that the Criminal Appeal Act 1S9S 
has worked admiraljly lu lln- cau'-c of justice as fur ns police 
court cases are toncorued, aiif! has completely struck the 
balm ire hciwccii the accused and the police before the 
magislrate. Lord Afverstone, L,C. [,, fn his great speech 
on Lord Lorebunv^s C rimiiud Appeal Dill, remarked that 

1 go so far as to say that if an accused [uan wall tell 
the truth at the early stages before the magistrate, so as to 
give time for m<iuiry. Ids nltiinntc conviction, if he is inno¬ 
cent, is almost an Impossibility, I will not say an impossb 
bility, because I do not wisli to exaggerate/'^ Tlic sequence 
of events in the JJeJ: Ctne boars upon these observations of 
Lortl Alverstofie, L,C,J,j as at his second trial, when, of 
course, he could have done s<'i, Miv Adolf Beck did not go 
into tbo witness box at the police Court, (Pari, Pap, 11)04, 
Cd, 2JT5 j p, 299.) U is impossible not to observe that the 
class of cases in which the application of the Act has given \ 
rise to both public and professional criticism are the very, 
cases in v\hich it was anticipated by the Lord Chancellor ' 
in i8g8, llial the remedial operation of the Act would be' 
least (xmspicuous. 

Sonic advice given by Sir ^ViUiam Gavrow to Aldersori^ Bn, ■ 
which the latter judge comnumicated to the Bar at 

^ /,aw TtjficSf Juiic 2j* 1906^ aojf* 
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\ Wii^ter AsBiifj, ii^49, appears to have escaped iioitce in 
.■ either the Dotes or the text of great repertories of the Law 
of Evidence like Bi>st and Taylur. Havon Ahlevson observed, 
at the trial of art inchct^rieiit for burglaryj tliat when he first 
appeared at the Bar, ""Sir AViliiain Garrovv toM me that no 
one ought ever to examine liis witnesses and look at his 
brief at the same time. A counsel ought to know from 
hL brief w'hat a witness will say, and then look at the 
witness as he examines him, and arrange in liis own mind, 
as the examination proceeds, the whole of the facts, so as 
to form a complete and cnimcctcd mural ivc. That learned 
judge was the most exquisite examlner-iri-chief that ever 
appeared at the Bar, and it is infinitely more useful to be 
a good exnminci-in-cliief liiai> a good cross^txanmirr 1 tlio 
one is useful every day of the week, tlit' othtT only occadoii- 
aliy/' The learned Baron added defciuls a prisoner 

best who asks the fewest questions/' “ 

On the subject of legal authority in favour of the Criminal 
Evidence Bill, the Earl of Habbury remarked that—" I ai>i 
not quite certain that, upon tln^ mere (juesfion uf authoSty 
among lawyers, I slumld be disposed to recommend so con¬ 
siderable a change in the law; but I cannot help saying that 
lawyers are not as a lule the most enthusiastic law 10- 
' formers/ Rut in rSyb^ Lord Brain well, the late and then 
present Cliief Justices (Lord Coleridge, and Lord KusseU 
of Killowen),*^ Lord Brampton, and Mr, Justice Wills, were 
ait in favour of a prisoner being allowed to give evidence. 

' r 

h ^ See.ZXi y/mrs, Aeivice lo yuung j M.irrb 2S, 7, ctiU f. 

■ anbjcrct, C&nfL /Ifif. Vol, IJ, p, uliffC it I'l 

> 'thiU oil tint jxissing of Vox's LibLl Act jyyJ* liOnl Thmlo^f iiul 

I a piote^i in Ibc Hcnibc rjT LurU preiiiclini^ ct^nfnsit.in 

JUltl flcllMftio'EI tile (/WA ^i!f, 404, 

- ■ Caoapb^llpZJtVf fi/ 7 'A<^ V, 346.) * 

■ _ -there can he liri douljt htai Alverstfunc, L,CiJ.| has a^iptowJ th<s 

Cria^lna] Evidenco A.ci 189^1, it follour*^ tlmt thtt jirindpl? of 
4. prisoner to give tiiatnce lifts been ;ip|jrovftt hy ihixsi iucco&'iive 
/kistiiCo» England. 
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■M.r^i-Ritssen Garncy, not only ftom bis 

* * 1 ’' 'j f. * * j ^ ‘ iJ"' ‘ " '* 

jiSKig^, bat froto ^s.acln^ ex^>erlentife 
be;Umt«ii‘'States, came to tbe concJusidni^..th6;^s^^ 
/aifowinif accused persons to be examined ^wsMnfinit'o’^ 
better system for the purpose of eliciting- the tirutii;/^ 
been indicated that Lord Herscbcll appears to have 
nbed the necessity of passing'the Criminal Evidence/Btili*;; 
But Lord Herscbcll criticised as a great blot on our pjf^etit'j 
^system, that, before th© evidence is concluded before 
committing magistrate, the prisoner is ^ told that he' cm\ 
make a statement, but every ,^fert ts made to prevent hini* ' 
He is told that if he makes a' statement it will be 

^ ' ' f' 

down and may be used as evidence against him upon his 
trial* Instead of being deterred. from doing so, prisdnjera; 
should be encouraged to.make a statement, and’thatat 
the earliest opportunity/' But apart from the fact that a 
prisoner cannot be asked any <j[uestions on his nnsworfi 
Statement, while lie may be.cross-c.\amined on hi6 evidence/; 
there is this additional difference, that while a person^ 
charged 13 to a certain extent deterred from making 'aa 
unsworn statement, most judges invite the prigoiier .to'gi^^ 
fevidencey and Lord Alverstone, L^CJ,, and .Ridley^ 
slated in the Cottrt of Criminal Appeal that they 'laJways; 
invite a person charged to give evidence on bis own hehajh’'^; ^ 

Iii ’his speech on the Criming Evidence Bill i%8, 
Hcrschell reiterated the recom.wsendation of-the 
sioh which on the Criminal Law^in iSag', 

prisoners <?ouiisel should in all eVse^ 

' b - I t ' 

cluthng addrMS, and that the'same practice id'thfe 
should be extended to trials for misdemeanburs/^^^C 

'■ M "j-i 

In the House of Commons, Sir Ed^rd 


> 'UV 



s .Vrt Ct* (SySs Cd* 3^,’Jh 
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pafs^d; hy^ rnnjorily of i4r)“239 members voting 
vmeasuigg:.* In'a correspondence in the Ltr^ Jonrmi 
the opinions of the most eminent lawyers 
. day 'Wisfe collected on the subject of the working 

soFrthe Cnminal Evidence Act. There were five out of 
cdutributors who were altogether opposed to any 
{.^nfendmertt of the Act, while the remaining five advo- 
‘ €;tited,,the repeal of the provision euabJing the prosecution 
rto; mention the accused's previous convidtion, he attacks 
, the character of the prosecutor or the w-itnesses for the 
■ prosecution* It is submitted that there ts historical con¬ 
sistency in this view* The liistor^" nf the subject of^chc 
mention of a previous conviction began in icS27, and the 
statutes of X836 and 1851 condiHomlly enaldcd the prose- 
'cUtioJi to mention tlie accused's previous convictions only 
if he gave evidence of his good chaiacler. There w^as 
nothing in the Ads of 1S36 or 1:851 that ccnespotidcd to 
..the alternative condition precedent in sect* (k) (li) of the 
'Griminal Evidence Act 1898* enabling the cross-exatnina- 
tion of the accused as.to bis previous convictions i^hc 
attacks the character of the prosecutor* JSir Edward 
* (>iu^h, K*C:,: whoj as , has been noticed, opposed , the 
Criminal Eyid^ice Bill, argued that it svoiild be far better 
That the prisoilcr shaotd be subjected to the full extent of 
f;Ci^jSSrexaminatipn, than that he should be put to the firdeal 
his way so as not to suggest'that the witnesses 
hiEp had. bad characters, or that he himself had a 
A'Froj^ anot^ point of view. Lord Russell of. 
t-C J-V Sir E- Fry, and Sir Harry Poland, K.C., 
Ved.^t. the s^me conclusion, that the cross-oxamina-’ 



should be unlimited* 
this may. be i 


% 

the better way 


" the law stands at present, there 

tiabJifty for ,ii ‘ttap to, be set , 

t m s6 afU, 


13 



rtVJDrsci': ax accusrt> i*j:RSon. 
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for an wmvary prisoner under sect, i (i). It is obsm'ed' 
in H:vwkins' Pleas /»/ the tlmt a plain and holiest 

defence always the in a ease of felony, Tint if / 
this be true of the defence, how much more ought it to 
be true of the proscculion, nol tncroly m practice, as it 
doubtless alwavti ts^ but also in theory* 

N* W. SlULEY, 


IX,-^KVIDKN('i: OF AN ACCUSED PERSON* 

' 

U NTIL recently it was n fundantcntHl principle 

of Ihitish law that an arenseO peison couhl not give 
evidence for or against hiniscir His pltM of nt>1 guilty” 
was held to be equivalent to a judicial denial of any acces¬ 
sion to the crime* By deg vies tins ndo was relaxed in 
certain statutory charges, and idtimalely the Criminal F,vi- 
dcnce Act made the accused pcrs ui a competent 

witness for the defence at every stager of the proceedings* 
More than a century ago Baron Huiiir, one of the ablest 
i^nininal lawyers whom *Scotland has produced, declared in 
his Comfju'fttanc^ on the Lw «/ Scotlujul respeetinf^ Triak for 
CnuiCt diap- 15, that lofcrencc to the prisoner’s oath was 
incompetent, adding these words, It appears to be repug' 
nanl to the whole tenor of our practice, which even in civil 
matters? is actuated by a great fear of tnvolviiig any one in 
the guilt of perjury, that a person should be placed in this . 
hprd and trying position, where conscience is at war with ' 

p t ^ L 

the *strOngest propensities of our nature/' ^ ' V ^ 

In tins liard und trying position a guilt;' man now stands^ 
when he is calk'd to give evidence for Lirnsdf* He irtust 
either commit perjury or convict hiinyclf, Few will expend* 
sympathy 011 a g^uilty person in this dilemma, but r 

cent man is in a plight little better. The Criininal 
► Act indeed provides that no comment sh?Jl be 
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the npft-appetiraticg of tlio accused person in the \^ ltilli^s hnx, 
but every .one knows that without comment tlie juiy will 
place their own construction upon his fulure to appear, und 
that their construction will he adverse to the prisoner. 
Sometimes Ihe point is impressed iijion the jur)^ by n well* 
tHtentioned but injudicious jud^c, wlio directs them iu Ins 
charge that they are not to allow llimiiscivcs to he influenced 
,by the circumstance that tlie prisoner has not clioseii to 
give evidence in his own behalf. The innocent man there¬ 
fore lias two aiternali%TS before him,— he nmst either run 
the risk of having an unfavourable construction placed upon 
his motiveSi or incur a still f^rcaUT hazard by goint; into the 
witness bo\. 


It seems a paradox to say that there is teally less danger 
iucuned by a gnilly person in giving evidence in Ills <mi\ 
behalf* than by an innocent pfuson^ but a little rcfleclion 
will show that this is the case. Tlie guilty man is probafily 
a cunning rogue, but even if he is not, ho knows llic facts 
of the occnrrrnce, and consoquently is awaio of the pitfalls 
which lie ill his way- He may therefore give the jury a very 
plausible account of las conrUict. 

The innocent man is in a different position. Ha does 
know what really happened, and it is \ery improbable thnt 
ho bus clearly grasped tlic bearing of many of the facts 
proved by the prosecution* Novv, if must be houie iu mind 
that no man is tried for a crime unless theie are some 
damaging pieces of evidence against him, which he has not 
teen able to explain away. If he liad been able to satisfy 
th^'prosecution on these points prior to the trial, he would 
not be in the dock* if he could not give a satisfactory 

account .of his conduct while he was waiting trial, is it likely 


that he will be able to do so in open Court be fore'judge 
and umler the pressure of cros'^*examination? It 
certain that he vvill not Ho is conscious of 
;ififeLaamagihg facts which stand against him, and in his 



igO fiVIDENCe OF AN ACC'VfiEtfJPERSOKl^il 

reufdeiyoiir'to piit'ft beMef feicc npQpTthbm 
. .commit hin^lf by false stutements/ It is 
"iilt’jfely .tlKit 'fee can only Cleftr liimself of these 
ab/biplfinatiori whkb wuld infer:some moral 
‘Which he is ashamed* He tvillEiatarAlIy s^k to.aveid^'ijl^ii 
slmmeftil admissions, and in so doiri& ijvill involve 
a mass of contradict ions. In short, Kj counsel bejfev^^l^ 
client to he miiocent, he may he beiter advi^d 
■ in the comparative security of the dock, ■ 

It must never be for^idttop that tf' a person elects to fea 

H I r m • 

into the witness box and tell his own story, he will ahnost 
certainly bo, convicted, if the jury believe that he k lyidg. 
Au innocent man, conscious of certain incriminating fecta 
which have'been proved by the prosecution, arid. possibly, 
a^viire of cert am other facts which infer disg^afcc, althot^tr 

^ . ' * ■ ^ ^ 'ft*' 

they may hot imply guilt, is bo^nd to he nervous and'to 
tell his story badly. He will In fact appear to the jury to 
be a clumsy liar* it is w&tl known that an innocent fhajtl 
when falsely chargedj seldom behaves in the manner svfe^cb 
is popularly associated with innocence, He usually h^i^' 
tates> stafiinier&, becomes fllnshcd or pale, and exhibits 
what ar^: regarded as unmistakcable signs of gutltM."A] coii 
scoundrel is better able to assume the appeur^ance dfdjtiha- 

( t ^ ' p ^ t • 

c^nce, th^n an innocent but indignant .man, * 

Supposing, however^^hat the accused person is, 
is trying to screen hunself by felling lies, .it 
been fem^ked th^af few men can gracefully^ - 

Js a pa^OuJarty aciipmpjjshed liar, his appearance V 
a bad upon {the ' 

These points -vtdiich the matter of evef^^y'il 
show that coiitisel has to'disebaree 
^^when; ady^snt^; hm :-cIfe»t; 33 ;to^iW)ifrfh^;:be:;^^ 

;jevidenp6 behalf .pr.1 nbtC. ,On 



OF AN, ACCUSED 

’ I ■ ■ 

t 'COunscJ may put bis clfeut into vvitiios.^-box 
;^j;fe'coirifi4eiicej’if suspects that he is guiUyi 

are' other serious considerations which counsel 
weigh carefull}'' before he uclvises one way or 
, An. accused person^ who is guilt}'' and goes into 
" bosc, frequently completes the case for the pros- 






, There are generally certain facts connected with the 
J^cijtx^nce which the. prosecutor has been unable to ascer- 
1 t^ub’/^ ’No one “knows these facts except the accuseth and in 
>ac^unting for liis movements be frequently supplies the 
’ missing In format mn* 

■ an iUusLratiou of this, take the iVcqueut ca^c where 

■ ■ L k ■ 

' tfteTe is no doubt tlmt a man seen at a certain phc<^ coin- 
^rtiilfcd the crime, hut“rt is hy no in wins clear that this man 
the accused. In giving evidence, the accused is almost 
.M^ertaiJi to connect himself ^vilh some fact, which in its turn ^ 
'Connects and identifies him >vith the person seen on the spot, 
and so completes a missing link in the chain of evidence 
akiiinst him. 

, A^airtj a person in his eagerness to clear himsdf will deny 
;fiicts which have been absolutely proved» Thft writer has 
jjij^il'vbwlneirous^ cases of . this sorL On one occasion he was 
/pri^s^htiug a man on a charge of poisoning cattle by layipg 

■jIdWjh'X-whitc lead in a feld. The case was circumstailHa)^ 

[''' -1 ^ ^ ' ■ 1. ■ 

^tAiiijcPthfli ri\ain defence was that the accused liad.no oppor- 
beitig on the, where the white lead was laid 
aoca^ed*S'atten was concentrated on ex* 

livi ■'■ ■» 1"' . ' < ■■ ' 

rtiov^ihents in such a way as to show that he 

and. in so doing he forgot 
“>fceftnfprbV^.^t^^ had Whit6 lead in his iiouse, 

■ivas found in a p^ippr in Ins pocket ' 




fact of;. 

Sfhiah aijttred his r 
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defence, as it showed that his statements were 
unreliable. 


Even where the acensed, in ^riving evidence on his own 
behalf* does n(>t actually coinpkde the case for the prO' 
secution^ he not uncommonly establishes its probability. 
Supposing he h gnilty, h:* must know that he was at the 
scene of the crime at the time of its commission, and al:^' 
that the fact of his presence will tL‘11 heavily against 
unless he can explain if an ay* Under such cirrti in stances 
he not infret^uently exeretscis his ingenuity iu devising a 
plausible tale to account for iiis presence in a manner con¬ 
sistent with innocence. It may have happened tliat etiunsd 
for the deknee has succeeded in shaking the witnesses as to 
identity^ and a doubt on that point Inis crept iido tlio minds 
of the jury. If |tdt there, its effect on the jury might have 
led to a verdict of not guilty*" But whim the accused 
goes into the witness bi>\ and admits he i^as at the scene of 
the crime, hut proceeds to nufold liis ingenious explanation, 
the jury are disgusted. They reject his talc, and accept 
the evidence of the witiie>*^c s for the proscciiticu, being the 
more ready to credit them on other points, because they 
find that they havt: nearly doubted their evidence as to i' 
fact %vhjcli the accused person has admitted. 

Since the passing of the Act the writer has taken part in 
many criminal trials of one sort or another, and he caimpt' 


recall a single instance in which the accused by giviftg 
evidence on hia own behalf derived any benefit which would 
not have come to him hud he said nothing, and left coim&el 
to give his explanation, On tha conlrar)", he remernK^ 
numerous instances in w'hich the evidence of the accuV&I 
has damaged his defence. In the majority of casba 
ifccused is neither better nor worse, except in so 'Sar-aS 
has added perjury to his other offences, Ef he has 
oath that he wag not guilty '^^:hen he well knew that 
guihy* It wnre better.that this, should be avoidedE-K 
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^ genc^rally prcf^cDt at every tdal persons who. if 

the 'accuf^cd w-ah guilt y, are awn re of tite fact* To these il 
cannot he an edifying to see the man, whom they 

know to be guilty of the crime charged, step i;iU> lire w'itness 
box nnd soleninly swear that he is innocent. When they 
furiher sec that ho is not prosecuted for his perjury, will 
their respect for the sanctity of an oatli he increased ? Will 
‘ they not ratiwr he encouraged to go and do likewise? 

Of the ethical aspect of the Mihjecl we shall sjy nothing, 
seeing that wai are at present conccmcil only with its legal 
aspect. The praoiical <jucslion this : Uoes an cacciised 
person increase Ids chance of Ci^caping convictuu’i, if lie 
gives evidence on his o\mi Ixdialf? On consideration of 
the points which Iiave bei^n mentioned, there appears to ivt: 
reason for ver)^ much doubting the fact, 

ji 

Hlnkv H. Brown, 


X.—TRUS'IS AXD THK LAWd 


T he last cliapter in the history of industrial develop* 
ment should he entitled ^*The Tiust/' As a force 
regulating the production of ccmiinodihcs, thoir tianspovta* 
‘ tion and their di^tril.JU£lou, the Tnist constitutes the last 
word. I t represents the pot faction of industrial organi^a- 
tion, 

,jlt is not possible to trace here the histoiy of industiy in 
sIqw and painful progress from prehistoric times. In a 
it i& the history of the victory of the piinciple of co* 
^Oli^tipn over that of isolated individual ctTort, Mankind 
iti learning its lesson, CouiUkss centuries sepaiate 
heedte, laboriously frishioned by the cuvo-man out ora 
ivory or boru^j from the machine-made sled needle 
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turned out by'thc.millLoa fn a tnbdern factoryj afiet;''ua?^ 
'^ing a dozen or niort processes at the hand, of a 4* 

-mbro-opcmtivfes. '?C)f the various .-stages tUrOi^gh 
du'stry passed, before this [jrinclple of co*opcratiohf whici 
mmated in theniodern indtistrial system, was recogiga4 * 
'*appUe<!| it is unnecessary to treat in detail* It must 
to state that the Tnist is the natural product of industriai;' 
evolution* and Ijecame possible' only when the prodtictipft^ 

p “ ' ''' j 

of commodities was carried on^ under the factorj" syst^ir^; 
transport highly developed* and < omm unseat ions quickened* 
the same time* it ninat not be forgotten that withou-t^ 
concentratiojEi of industrial concerns the development of 
transpoi Latioh and communication would not have taken 
place so .rapidly, or Jo anything like the aajne oxtent* 
These forces are interrlependent* ^ 

What then are the economic advantages of the concentru^^ 
tiun of industry? What is the ocouoinic value of mauufad' 
turirig comniodiiics with a large plant and doing businesB 
on a grand scale ? Industries* of course, differ in character, 
and any general conclusion may requite modification whin 
.'tested by a particular case* Professor Van Hise, Fresidenrdf 
the University of Wisconsin* has fiiinrriaidsed'in his recdaUyt 
published work, (^ojiccfityaiion and Ci^nirolt the ecouoinfc 
vantiigeB of concentration of industry as stilvdi>i3ititi 
of labour* the full use pf hiecbanicai appliances, tlie speeiwi|; 


.numbef^'.pr even of alb the staged'frpthfhfrrstwm^S^I^ 
the finished Article), utilisation of by-prbdfiqis;'e!iti^^^^^ 
allied industries* dlalrihution of plants'df 
using only the^mdst efficient pUnts, iWintenancq 
‘ gating'“departments* economies' of 
'aod dfamount of capital/^ _ 

j ' These advant^e.6 Are Jsp 
',qu4jstiom d they ajce; 
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TjfUst, in the United States, and te a lesser degree in 
be incoinprehezisiblo were it not for the 
i|ie\objeiGt of the Trust is twfold. This object is 
;i^tr‘/op!y th^ lessening of the cost of production^ but the 
:=Ji|;^ntenance and enhancing of prices by the control of the 
^j^rkeU This control can only be complete when the Trust 
become a monopoly, and it is attained when production 
^caa be efTectively limited, 

‘ ' b I' . . 

’ ;;Tbe problem for solution is not whether the advantages 
of concentration outweigh the disadvantages or vice vend^ 

H * g j ■ 

but w'hether the Trust cannot lx; relaincd free from the dis- 
. advantages* To destroy the Trust is to destroy the Jiiosl 
■efficient instrument of production the world has hitheito 
devised* It would throw back the industrial system into 
.chaotic competitive stage from which it has alrt^ady 
largely emerged in the United States, and is in process of 
emerging in this country* In the former country the ques¬ 
tion has already rwiched an acute stage* ft is a question 
of practical politics* There, the question has largely re¬ 
solved itself into the alternative, of the destruction of the 

L 

,,Trust,.Regardless of its,obvious economic advantages or of 
its, control by legislation* 

AfiJt is in the United States that the Trust has attained 
. i]ts'greatest development^ and it is there that the most serious 
are being made to control its operations by the 
Iftturhj any discussion of the problem w'oufd be inconv- 
!fe?j%pd.foconcJqsive which omitted from its purview the 
iVu^t ift th^' United States, 

f^feparatiybly early appe^afance and unusually rapid 
Trust in tiie United States must be attributed 
jfrSjlfccts cif.the C;ivil- War* /The combined forces of the 
in. the ‘field at one time numbered more 
troops; wl?itst in the North a great 
Th^imall and Jsolaled industrial 

J J~r. 1^1. ' m ^ " ■ ** " ' 







the materials and 
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inanitions of war in suflicient tjanntltics nnd in the requited ’ 
time demanHcd by the autlioritirs. Tliis demand was met 
by the largo factory, whidi in tnrn gave tangible proof of 
the value of co-operation on a large It v\ris perceived 

that Ihrongli the use of a inuUitude of men nncler one 
organisation a given big result might be reached at a de¬ 
finite time and pI^icc, Tims, as Professor Van Hise states. 
One of the most fat-reacliing effects of the ('ivil War was 
the accclcTafion of conceal ration under the tremendous 


necessity to Jo tilings on a groat scale." 

Of other inriiiences contributing to the acceleration of 
concentration in iiidushy thn most iiiipmtaiit may l^e men¬ 
tioned. These are tho joint stock conijiany, the protective 
tariff, railway rebates and drawbacks, local undcrselhngj 
patents and tnide-marks, and manufacturcrii' rebates. 

The first has rcii<lered possible that enormous capitalisa¬ 
tion which is the outstanding feature of the Trust. It has 
been sornewbat hastily assumed in I'lee Trade circles in this 
countty that Protci'lioii is rcsponsihle for the Trust. This, 
of course, is inconert. \\ hat Protection really docs is to 
elimirate one factor in competition, Eff"., the foreign com^ 
pelilor, and also to enablo the home prmluccr to sell 
commodities as high as the tariff permits and the home 
markets will hear, and to dispose of his surplus in the 
foreign markets at a lower rate. The secret arrangements 
under which railway companies conceded rebates and draw¬ 
backs to the great industrial concerns, potent as they" for-^ 


merly were in the concentration of industry", have, within'; 
recent years teased to operate^ and may therefore fee 
missed from consideration* Local underselling is another . 

j B I ' r * 

powerful factor in promoting concentration, and 'heis very' 
largely^prevailed in the United States* This immoral prauev't,^ 
tice is not wholly unknown in our own country. ' 
control of patents naturally favours cafiQentratiQjfeya&^ 
where a partrOular^ p^^tent is essential to the 
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' ^iyen article, a complete monopoly is created* For in- 
stance, the United Shoe Machinery Company contiols alt 
the patents used in the mantifactiirc of machines necessary 
for the cheap manufacture of shoeSi Those nrnchiitos t)ie 
^company refuses to sell; it merely hires out the imvchines 
to, other manufacturers. By tht>s mctliod it is enabled to 
absorb or drive out all compotibus* Finally* the practine 
of large m ami fact lire rs giving a lebatc to buyers uj^on the 
list price at the end of a given period* [provided they have 
purchased exclusively from them* has proved a htghly- 
successful means of securing the market and maintoining 
or enhancing piicep* Tliis policy has been octensivcly 
followed by tho American Tobacco Company* 

As already staMl. the object of conc^'ntration was two¬ 
fold* Tho one* tlie lowering of tlie cnsi of production i the 
other, the maintenance or enhancement of prices. Hut it 
was soon found that concentration of an induslry* or a 
number of allied iiidiistne'^*, In the liuruls of several inde¬ 
pendent pronps, was impossible in practice* Under the keen 
competition which ensued* jaires wore cut so as to lesson 
profits to a minimum, and frcfpiently to wipe them out 
altogether* or even cotl^crt them into a loss. i:^iich a situa¬ 
tion could only he saved by a combination of the groups 
in. one large Trust* 'Wmong the causes which have led to 
thc‘ formation of industrial combinations,” rcpoiled the 
' Industrial Commission in ifjoo, ‘‘competition, so common, 
ISO yigorous, that nearly all competing ostablishmeuts were 

i 

destroyed, is to be given first place*” 

apitc of popular faith in the efficacy of the law of 
’^^Si^Au>et^t^on, Jong regarded by Anglo-Saxon opinion as 
bulwark of industrial liberty, competition has been 
f^lilrninTited in the great manufacturing industries* Aifd 
concentration has not yet gained predominance 
|fe,'^tisport and distribution, campctltioji has largely 
down, ^nd its complete dimmaliori is only a 
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' qatjfeiitjn, of time. In "the. retail tiride in the 

m prices for standarj arricles^ h^s'/cetisSfeiKiS^ 
between shops of the stim'e dasg in the'Sa^ne eSni^f 
lymaniiy. in Great Britnm,. this process is even\in9^^ 
^ owiQ|5 to , the rapid development of the ' |^rtgijL>j 

it,ores and co^oporative. sociclie?, whilst pooling ^raqg^^ 
S ments between the raiKvay coinpitii^ have praotfoally, 
b^cUminated all effective competiSon and paved the Wy^ 
\ for ultimate and inevitable amalaramation, ' \ , ; 

1 B 

■ Moreover, oompetitian* invalnablc as it undoubtedly was 
'in a former stage of indnstrial development, is dcserTCdTy":^ 
perishing because it has failed to secure for the consumer 
fhe control, cither of the fjuality or the price of commodities^ ; 
Upder modern conditions its effect has beehp speaking genef-' 
.'ally,,both to lower the .quality and to cause greater distress 

"V ' ■ I ■ ■■ ^ 

by irregularities in prices, 

*1 I ^ 

To these disadv.intagcs must be add^id the waste of the 
competitive syslcml And it is the consumer who ultimately 
, has td pay all the losses and wastes, the cost of which il 

I, ■ 

added to the price he for everything he buys. As 
.Netrieton points out; “The Wi<ste of wealth due. to uh-; 
■ restrained competition would^ if saved, go far to, enrich'tSe; 

coinmunity every year. And this waste finally 
’/ most part on the genera! body of con9umers“the;niiSiS~‘: 

^ ; •' ;"■'•■ 

' It.fe now recognised by leading economists and 

J’geiiefai body of traders and m^ufaefurers,' 

7. i'.' ''■ I ■'. .‘ ' 'i ' , ' '■V’ ' 

.h'. ■''ac' nnni'&' *'1 


.. ditioBS,' bisiifess me^i murt ytber'^co-'OiiefTO^'^ 

' With ,lhi4'"alleniatiVh Ihefore them, co-opc^Atidita^'. 
:.'a,W9;;v> MoegSyW/'-St is fa,; ,ftCClfr3'aii«-. ‘witK trajJm 

• :--r ‘ :: '■ f: V/ 
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is practiorUly univwrsaL flurt; 

’ indjvicjjial is sdecteH for prosecution* But 
force is very small* Like soldiers on the fiekl 

'i ' iT^ rj *" 

^battle, al!. hope that the blow will fall elaew^here* With 

s I k ^ + J 

h(s'general violation and sporadic cnforccement of an im- 

ir'afetica.We law, respect for the law becomes blunted, not 

irtly in one respect, bvit gclleran3^ And this loss of fy^spnrf 

\ Inevitably accompanied by lo.^s of nioral responsibility. 

labour icoheiitions in the United States arc a striking 

llugtratiou of thid absence of tlie moral sense. 

^'We must ,now proceed to csiiminc the laws regulating 

ndustrial combinations. I'liesc laws have folloAvetl the 
1. 

ame course of development sis m Groat l^ntaiii, where 

reedom to combine in tnide to any extent, provided the 

ombination were not immoral, indawfnl or oppressive, were 

iqt contrary to public policy and were not a monopaly, had 
^ ^ . ■ 

>ecome legalised. This freedom to combine w*as as fully 
ecognised as freedom to compete* 

■ The limits of the combinations which wore within the law 
U the United Stales prior to the anti-Triist legislation have 
teen summarised as follows 

^ (t) Any combination of corporations? or individuals, 
..object of which is, or the necessary or natural cou- 
„‘Sd^uencD of the operation of which will be, the conlrol 
.'■pf'the market for a useful commodity, is against public. 
^^IScy And unlawTub 

Any. combination of qua si - public corporal iong, the* 
whichdsjpr tho necessary or natural con^qucnce 
of .wjiicb wilt boj the increase of charges 

.«■ h iL,' J." ' J ,. ^ " 

i ratjas or the curtailment of fa^jilities 

the't^ublipivi? against public policy and uulawfnlt 

' combi nations which had fof their i 

a price; umok^pfrty^I liAana-j^: 
siifiliag/pjtiqft or divfeibii of prdllfst 
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and exclusive trade agreements, were deemed lawful^, Bjit 

1 ' ■* . iT. j. 

whilst great liberality was shown to conibitiations ’ atid' 
agreeiuciits in restraint nf trade, w^hen such agreements 
and combinations afTected partnerships or corporations, 
they wvre declared to be iUegaK 

Thf; first Tuist Ciis<5 to come before the Courts was that of 
the P^opiti V, The N^rih Sttguy' Compajiy.^ Hitherto 

I have spoken of the Trust generally. Its technical meaning 
must be more closely ddiiied. Under the Trust, each unit 
of tlie combitiation transferred its stock lo trustees. The 
entire stock vvas thus lield by a group of trustees who had 
con'iplelc authority over the business of all the cornpauiea 
forming the combinalion, Kach unit, however, retained its 
own officers* wlio cfmductcd the Imsincss as an independent 
concern, with this most im]3orlant exception. In all matters 
affecting the line of product, amount of output, and price, 
they were subject lo the direction of the trustees. The 
Trust nTis thus enabled to limit the output, to prevent com- 
lx:tition in price so far as its own units were concerned, to 
apportion business, to consolidate buying and selling, and so 
gain all the advantages dut to concentration of industry. 

In dissolving the North Sugar Kefming Cotnpaii^^ which 
was a combination with the above definition, the Court held 
that the acts of the Trust were unlawful for two reasons: 

I, They constitute the corpoiation a partner, and a cor¬ 
poration is not allowed by law to enter into partnership* 
Any combination, the tendency of which is to prevent 
competition in its broad and general sense and to control 
and then at wdll enhance prices to the detrinieiit of the 
public,' is a legal monopoly and is against th^ p’ublic> 
interest^* , ' 

Upon .similar grounds the Standard Oil Trust 
shared the same fate, and numerous decisions follQ;^& 
‘ which' declared that combinations going to fhe extent 

' ‘ ,r . ■' 
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’monopoly were contrary to public policvt inleuding to 

control tUe market- 

+ 

NolwitlidtUiultEig these decisiotis^ a lar^o mcasiu-eof liberty 
remained. 

Suddenly. in IhSoo, a new ptjlicy pcverel)' rii^lricting cotn- 
binatioiis was inaugurated by llic Slicnn;vu iuiti-Trust law. 
Combinations hitherto regarded as legitimatc- weit^ by the 
Act, so far as inter-state eonimercu was cnncomedy declared 
iliogah bhuilar legislation rcJ^elating intj,t-state commerce 
followed in most of the States of the Union, 


Sects* 1 and of llic Slicrmau Art tiiaki' “iw'ery contracts 
combinaliou in the form of a'IVust or otherw ise, oi conspiracy 
in rcstr.iint of trade or corn meres)/* illegal* This provision 
applies r!s arnoEig tlic S' vci.t! States and TenflorieSj lhe dis¬ 
trict of Ca'iuUtbja and fore^Jgri Countries; aS botwcuE! poisons* 
corporalionSj and associations engaged in inter stale cimt- 
merce; and as botwi-en taio of any of these gion[Js willi any 
member of aiiotlitu’ grt^up, except contriU ts between two 
foreign counlrEos* 


Sect* 2 provides that "'every person wIice shall moiiopolise 
Of attempt to monopoKsc^ or combine or conspire witli any 
other piusoii or persons, in monopolise ariy part of trade or 
commerce among the several States or with foreign countries 
shall be deemed guilty of a nusdemeauoi/* Thus the law 
forbids botli icstraiut of trade and moiifjply or attempt at 
monopoly. Violation of any of the above provisions of the 
Act is made a rnisdemeniiot, and is punishable by a fme not 
exceeding S 5 jtJOO or imprisonment not exceeding one year 


^ both* 

/ / Sect. 7 provides that any person who is ** injured in his 
yfeitsjitess or property by any other person or corporation by 
■ Teasoil of anything forbidden or declared to Ijc nhiawful bV 
iVet ; * * , , shall recover thtoefold the damages by 
$n3tairted and the cost of suit^ Includii^g reasonable 
:v's . 



^' TKr^TS awb tHe; 

' ■’■ 1 ■ L ■ ■ ■ ■ ■■ ' ., 

"Subse^iuertt amfe^dihents have est^rtded 
■i^i^feiriations to impj^ew;, „ ,/■' ■' 

c;'-BftdDr Ihese statutes many'eia^ cam^ lfefqr«,tfau"©?®p^ 
,T{iq earliti^ ' decisidhs, wero' ^mgularly. tiiefective.' 
we^e of course some exceptions. For nistanceu tiie'NbrthtnBi-^ 

4 ■ *''■ I * .4 ■' 

' Soc'uritics Company was declared to be in restraint of 

"'This was wbat is kPO\^nn as a '*hoWmg company/' 

’ 1 ' * *■'' '' ^ 
■;possessed the wbbie or the bulk of tlie stock of seyerAk 

.railways* This, decision has raised the. question of tlie,. 

'legality of the great holding companies formed'.forT;tbj|il 

purpose of controHing the market in the shares^ of oth^ 

companies or-of controlling the businesses of other 

panics in the sole interests of the holding company. ’ ., 

In more recont years the Courts have gone still further in 

'h 4 

their attempts to restore the principle of competition, and.' 
in their interpretation of the provisions of the Sherman Act, 

; hive.gone a long way to reintroduce the Common 
lating to combinations and contracts in restraint of. trade*. 
The decisions declaring the Standard Oil Company aod tho^ 
American Tobaqto Con^pany illegal combinations, of a r 

I ^ i 

sweeping character^ By these decisions both cotnpahie^: 
were reduced to their qonstituent units. The former was; 
broken'into thitty-eight companies, with separate ofl&dferfe 
directors. ' TheMwo. hundred and fifty'of so units df fhe v 

“ . ' I- ^ ^ j'l 

tobacco combine were allowed to be reconstituted in fqftfit;;: 
,.teen CQinparvLes, three of which-possessed 70 per cent 

"'■I' i ^ ^ j, ^ i.tL '' '- ■■ j"" ^ ' p ' p*"^ 

QtJgmil CafiUal of the companVi^ - ’ ^ , .■ 


^ itW’ hertW^' its, shitt 

pfe$em4^!|/'"j9o far' Sa [tWs, object dilrely -fo 

rX° of;thV 
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declared, ^operate, and the fact that thero is 
of ^stockfeplding cannot prevent that natural 

;r'6tit, a? wo ha^^e laboured to point out^ the natural tendency 
iit inen to c6<»petate is much stronger than their tendency 
to/compete. In sphe of such disintegration as alrea<ly 
described^ the two companies are carrying on the same 
'businesses as if nothing hud occurred* The law may break 
the form, but it cannot kill the spirit* The attempt to 
,4^tiroy trade combinations has failed^ as it was doomed 
from the first to failure. The Standard Oil Company has 
ceased to exist in name, and its business is now carried 

4 

^bn by thirty-eight so-called independent companies; but 
does any one seriously believe that these companies are 
in any sense competitors? Trusts may be disintegrated 
by the law, bul in their places,*^ as one writer declared, 
*^you have associations for the ht^ttenneut of trade, &c.; 
there are any number of dinner and luncheon clubs, and 
reunions, ajid general understandings, winks and telephone 
mes&ages^^that are far more difficult to get at.^* 

That the law has failcjd is sibowii by the opinion of the 
ni^ket* Whilst the case of tlie Standard Oil Company was 

;before the Courts, the stock fell to 585 dollars per share, 

1 ^ 

the decision it rose to yoo. Similarly the stock of 
rvitJ^V/t^erican Tobacco Company fell to 390, only to rise, 
:afteD"its dissolution, to its highest point hut one in the 

Company, vi^.:—529 dollars per share., 
dcWlopinent of the Trust, dcsignod^ to evade 
of'.the Sherman Act, is a combination known 

stock of the constituent 
'of‘the combination is bought in and cancelled,. 
jM^pldfirs receiving jfi exchange an cquivafeiit. amount’ 
■fekfriS ibe new combiner The groat merger has: already 
■^^h&fiiSrMecf^ of'attack'in- ^he Canrts. The Diamond 

.T-ML V Lk 44 iHW-l %.-I? .A A-MAl-> 4.n.-4-T vk.^^ 


h*> 
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‘iip competing, 

' "" ■ ■ ■ ■ '■ 



210 


TKUSTfV AND THE LAW, 


colK^irns in the inaiinfaclurc of matches, has been declared 

^ I n 

an ille^^al mono[>oty in the State of Micliigan. This attack' 
f>n Intra-state commeice wiU^ no doubt, be extended to inter¬ 
state couimerco. Whether such attacks will be any more 
successful remains to be seen. After twenty years of at¬ 
tempted suppression by legislation> the only effect has been 
to change the foniiia of coinhinalioJK Tlio informal a^rcc- 
ijient has given wiiy to tiie pool; the pool to the trust; the 
trust to th« holding corporation; the holding corporation 
to the complete merger. And during this process in the 
dcvtrlopinent of the larger inJustries, Inmdrcds of informal 
associations of prc^'isely the sjiine kind have arisen, such as 
frnit growers^ associations, butter makers* associations, &c* 

It is true tlvat many abuses of llic combine liuve been 
Stopped; many unfair practices have been eliminated. Unt 
the tnaitt object of this repressive legislation 1ms failed. 
There has been no gain in preventing combinations in re¬ 
straint of trade. The Shepnau Act has jiroved impotent 

m 

to destroy combination and co-operation, and it is clear 
that futther attempts in the same tlirectiou will be oitaally 
futile* 

LhukT these circumstances, what is the remedy? Admit¬ 
tedly concentration in industry has come to stay* It is the 
most perfect s%stem of industrial organisation yet devised, 
and it is a natural development. To destroy it would be The 
heigiit of folly, and yet to allow it to remain unconlrolled 
is impossible. It would prove a tyrant, compared witli 
which tbe do,'?pots of old would appear but pak shadows. 

The remedy advocated by Professor Van Hise and 
school is pnbHc control. Already in the field of public. 
oUlitics^ sudi as transport and iminicipal services^ public 
control has been obtained. During the la.st twenty^yeaj^V 
a sound development in tbe control of public 
the States of the Union has taken place* This coursefB 
been followed by the Slate Government, wbichb.fciyS-i 
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Inter-state CoTnmcrce Act of 11^87 and tiic Amending Acts 
^^ofri:9o6 and 1910, have instituted a system of control for 
inter-state cornmerce, applying io all common carriers and 
public utilities. An fnter-slntc Coimnerce Comjiiission has 
been created with powers to supervise all questions of rates 
and charges an<l services. Other cottumSBious have been 
appointed to secure the proper quality of commodities in 
the interests of public health. Most of the States have 
' instituted commissions or boards to deal with adnlteiation 
of’foods, drinks atul drugs. A pure food law was passed 
for inter-state comnicicc in 1906. 

Upoji tiic wIidIc. the results of tliis system fiave proved so 
satisfacto) y that Proftjs&or Van Hisc uiges its extension tu 
the big iridustric'^ with a view to hxing prices. Regarding 
concentration as inevitaltle with its altcudant liigli prices, 
he maintains that tlio only protection for the public is regii* 
lation by tlie State, Such regulation is, he conceives, best 
attained through commissions vested with authority to place 
maximum and iiiininxiLin prices at leasoiiable levels. As 
Attoruey-Gcueral Wickersbam bus stated: If we permit 
the existence of organisations or combinations of producers 
under such conditions that they cm fix prices, there is no 
means of sccuiiiig justice to the consumer u.vccpt through 
the Government asserting its right to step in and dictate 
prices, or, at least, to require tliat they shall not be raised 
above reasonable limits/’ 


In Great Biitain the Trust has already taken root, follow^ 
ing the same line of natural development as in the United 
But hitherto the evils of the system have not been 
i^s^ionsly felt, 

the first place, the doctrine has been fully accepted by 
:'"the. Legislature and by the Courts that freedom in trade give^ 
to combine as.w^cll as freedom to compete, provided 
;itii^eP£ribLoatton did not result in monopoly. Consequently, 
combination and co-oporatlon has gi:d\vn up in 

Jsi' ^ T ^ 
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vaimost 'every fine’ of itifluistry in 

';bemg drive0 from one ^^osUion’to another by ptobtotfii^'.^ 
'combination, the movement towatd gijint holding 
iiOr-mergers haS' not been so far''feachmg as ill the UnitVri^ 
States* Sndi combines as exist operate through’ co-dp^; 
tions and federations rather than through mergers^ althotigh 
in a number of oases consolidation has gone far^ but there 
ate few industries'in which a single combioatton contToIs' 
more than half the business. Secondlyt tho Trusts 
unable to enhance prices to the same extent as in/thiS 
United States and other protective countries owing tO OUr 
Free Trade s^stetn. And thirdly, public utilities^ services 
, such as^ drainage, water, gay, electric light, tramways, baths 
H^and wash-houses, libraries, &c*, have been inunicipalised* 
Telephones have lately i>cen added to those services,,such 

p 

as the past office and telegraphs already adnimistered *by 
the State, The control over transpr^rt exercised by tlie 
- Railway, and Canal Commission has not proved so satis¬ 
factory as to lead to any demand for the extension. of 
that system to other industries* But the institutioo of. a 
minimum wage for miners may prove the commencement 
of the adoption of the system advocated by ■ Professor 
Van Hise. In the case of transport, nationalisation of 

"’ll * " ' ' 

railways appears to be only a question of time; ’ If' the 
principle of co-partnership, which is advocated m 
■ qpartersi’ should become popular, it would minimi^ thc ^yi^s. 
df; obnceMratioft to some extent. But with flle'^evolig^it; 
. Trusts to,world Trusts, which 

" m^nciSPPe'are confronted ^tli a for tjtore intridarte 
This wottldappear to jjecossi fate an inter national' dqmjn^ 

.for the purpose of controlling prices. ' 

/ -At ’the' pE^ent howe\^, there 

nete^jt^- tQ ^ i^islattqn in / 6reat 

cbhtrdl owiM: Wonr 

/ out atlii 
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it may mit be so far off as is 

:’■■ ..T n" ' ' ■ '.. * ^ ■ i.' . d T ^ . t. ' r^* . .» 1 


suppc^^d/ when the power of the Trust, iiatlot\al 
^^^^mopolttan. Will force itself upon public attention with 
; 1 ^ 6 '^uncertain sound. The general situation has been sum- 
by Macrosty as follows:— 

position of the British combi nations in regard to 
■"the interests of the community may be summed up as not 
at present dangerous, but containing, like every nosv dcvclop- 
'ment, great and unkoown possibilities alike for good an<l for 
' Over prices their powers arc not great but arc grow¬ 

ing, So far they have showai no increased power over their 
employees, and with a strong trade union they need not 
have.” ^ 

Combinations which coahne their i>perations to Great 
Britain arc fully alive to the weakness of tlieir position 
owing to tlie free admission of foreign competition. They 
arfe obviously at a great disadvantage compared with com¬ 
binations in countries where fhcir commodities arc sheltered 
behind a tariff wall, since llie excess products of foreign 
competitors can enter Great liritain without payment of 
duties, whereas British excess products cannot enter pro- 

>- 1 I 

tected countries without sraling the wall. This situation 
has already resulted in the formation of a number of iuter- 
:’llatibnal combines centred tnor conducting business in Great 
' Bnteiin* Of the more successful may be noted the Imperial 
: 'Xphicco Company with a capital of 17,500,000, the limited 
j Ani^lt'Company with a capital of jf8,2A>,ooo, W* Cory & 
Coal Company with a capital of £2,800,000^ J. Sc P. 

Thread Company, The Nobel Dynamite Trust Com- 
a Capital of £3,000,000, nnd the International 
;,Eail Company; . ' 


the'latest 'Contmcntal combines is the -‘tUniQH 
P^omjmekoialc'des The main pur- 

k to centeHse it^ Ernsts the coin- 

ia p- 345 > ,' 
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, iiKTcial services of all the coutinenta! plate-glassworkSf aijd 

■ ri * 

to form a “comptoir de vcnle” of the industry, in order t6; 
suppress n\\ competition, not only in respect of prices and*^ 
conditions of sale, but also as to conditions of packing a-tid ' 
quality of plate glass. It consists already of 13 companies, 
of which 5 are Belgian, i I>utcli, 3 French, i Aiistriaii, 
and 3 Gerinan+^ Should tliese operations he extended to 
Great Britain and an effective world monopoly established, 
it is obvious that our free trade system would prove no bar. 
Even if such a combine were declared illegal l^y English law* 
so far as the English unit of the combine was concerned, 
any sucli decision wfmld be inelTcctive, As Preffessor Van 
Hise rightly maintains, law can snispress the gentle- 
man's agreeiuc'iJt, where tlierc are no mlesj no constitution, 
no contract, bur common action is effected verljully and in¬ 
formally*'' Some of the most oppressive combinations have 
been of this character* Neither combination nor agitation 
should be driven underground. It is significant that the 
loudest complaints in Great Ontain arc raised not so much 
against the legally recognised amalgamations as against 
associations which have no existence in the eye of the law 
and work in secret* ‘'To strike'' snys Macrosty, “at the 
methods adopted by ccunbinations is not easy without at 
the same time repressing measures blamelessly adopted by 
the individual trader. Boycotting, dumping* selling at a 
loss to crush competition, maintaining prices at the highest 


level which the mar leu t permits—these are no monopoly 
of combinations, but arc weapons in every-day use by 
manufacture IS, nicrchaiiUj and shopkeepers. It would b^*. 
indeed an extraordinary thing to strike a competition iit' 
the name of competition*^^ y/y 

To tcgislate in a panic, regardless of ecoooinic. condition^' 


due to natural developments, would be fatal* *lt (ianh<>i' 

J L ' 

be stated too often or too emphatically, that thes^^gtea^- 
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amalgamations are tlie be^t inslruments for production of 
commodities, ^tlieir transportation and distribmion, and for 
the supply of public services dcviscfl up to date* To at¬ 
tempt to break ti:eia i3p into their original units would be 
foolish j were it not in many eases ini possible. *' Crude me¬ 
thods of suppression," says Marrost}', “are aluays wrong, 

, nor does it seem sensible to Sf arch among legal piin- 
ciplcs relevant to a different stage of industry for weapons 
to hamper and obslnicl.” 

But if the time is in>l ripe for legislation, it is snroly lime 
for A rifV'-e inquiry into tiie workings of industual conibina- 
tioiis in the United Kingdimi. A Royal ("omini^sion would 
elicit evidence would a\vAkcti ]>nblic opinion to the 

magnitude of the evils, and itie vital ituportaiue of dis- 
covering some cffcclive method of protecting tlie interests 
of the consumer and the general public, 

‘ In the meantime, \ve shall l^i if we eari'fnlly nott; the 
march of cv^enis in tiiu l^tdled Slates and ou the Continent, 
taking full advantage of the lessons to be derived from a 
study of the tvonomie conditions attending industrial con¬ 
centrations in the United States and elsehero, and of tbe 


attempts made by the Legislature to remedy llic evils in¬ 
separable from that system under the economic conditions 


which now prevail. 


Juris Cuns^ltus, 


XI.—CURIAE NT NOTES ON INTERNATIONAL 

LAW* 


Neutral Consuls in War-Time* 


alleged improper treatment—which ranged from 
'J , manslaughter to isolation--of an Austnan consular 
;'.;^flScer by the Seivian forces in Western 't'urkey, has formed 
occasion of much strong language in the Press* This 
campaign appreciably cnibittered Austro-Servian 







V'te1fttioh§, and ev^n.Ae 

, directly-’concerned.'.appear^ to entertkm:the^5niprc^^^a’- 
ih^t. Austrm would have gpiMl. cause for cornplaitit 
cdnsut had in any way been mterferod withl - The ix^U^'. 
is^ thlat she would have had no cause at all for cojmpl^ti?'' 

. Unless some gpecialiy atrocious act had been committed , 
,on his person, contrary to the customs of w^ar and thi] 
s Hague Conventions^—or unless a deliberate insult -wer^- 
inten^^^—any inconvenience or suffering experienced by 
her fxinsnl could give the Austrian Empire no cause: fer, 
complaint. Even liad he been clothed with diplpniaiiC ' 
functions, \vhich a consul is not^ other powers than that 
to whidi he was accredited "would be under no obligations 
to accord him any special imniiinities- An ambassador 
has,no pjivifeges outside the country to which lie is sent 
.-^unless pcrliaps on his passage thither and thence. Much 
' less has a consul. Simitar complamt.s were made o£ the' 
refusal to allow foreign consuls at Adriatic seaports 
communicate with their national W’arships in harbour^ 
For these complaints there could equally exist no founda¬ 
tion, A military commander is plainly entitled to take 
- what dispositions he pleases in the district under his 
/authority; if he could not interdict coniruunicalion jbe-’ 
'tween the. shore and foreign vvarships, he might fin<l 
himself in serious difficulties. And although foreigo.coJir,. 
■ eub duly recognised by the exequatur of the ternt ' 

^ power must be accorded the necessary facilities for.ce 




in|; .cij? .the work of their oflficci no such obliga^iop 
' tb'^ds', theta on ibe part of tho occupying 
'thte^’tet'tiliariai power has.been evicted.' - 
w’biA th^e. occupying -forces -belongknbwa notbin|g 

not. bound' by- any .duties 

them--Th^y, atre frequently ;^hJect^^ Of its''cn,i^y^ 

■v Th^ po^itfon ts Abt' modified by 

■;position .of' consul^ - in^'coiftairi 

("V* j [ , '*ic cj * • ' X • ,, H p "S’h ■*> . i 
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we havc'Seerii had they enjoyed the full character of 
^^bassadors, it wrtuld not have entitled them to the privi- 
l^eg of ombasparjnrg to Sorvia* Grothis and Bynkerslioek 
ky this down explicitly, and so does Wicqacfort. More 
xeceot critics incline to consider ambassadors entitled to an 
undisturbed iraustt through the territory of third parties. 
"But no one asserts that an ambassador is to be allowed to 
remain in tho territory of a third power, with the enjoyment 
of diplomatic privikp^cs, including that of Icavini^ when 
he feels inclined. The question of tho treatment in war of 
the ambassadors at the enemy's court has not often arisen. 
For, except in the case uf coinplcLe coinpioijt, the c^airt and 
the corps (liplonuiitqnc do not oftoi come iindci the direct 
power of the enemy. It aropc in the Franco'Prussian war, 
when the U.S. Ambassador (W'ashbiirnj desired to send 
despatches out of Paris through the German lines, and was 
refused permission, in spite of the protests of tlie American 
Government,^ It indirectly arises in the circumstances of 
the present war, because of this partial participation of a 
multitude of consuls In the ambassadotiul characLer, It 
mustj however, be concluded that tins quasi-diplomatih 
status does not in this case improve thefr jiosilion. The 
invading power is not an Oriental State, hut a civilised 
European coantr}^ Consuls in Servia are not, we appre¬ 
hend, invested with any diplomatic character. Their diplo- 
•matic position is a practical necessity ^vhen a country such 

Turkey is concerned. But its nocessity falls to the 
ground in presence of a fully civilised invader ; and the 
"^psular character alone remains effective. And that is a 
J^afiioter. which the invaders are under no obligation to 
.^s^gnke. 

"'f'. *' 

Ihis iUiTi^tation we to Pfuf Oppenheim (Tnt. 

tlie questof the right of imiibAssadors q$ agaiiiil 
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aiS CURRENT NOTES ON mTERXATlONAL LAW* 
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Armistices* 

The condttsif^n nf an aimistW is almost aKray^i sur- 
rounderi with coribldf^rahic rlifTicnltv, on aar<niTit of the 

y 

position of besieged farces I)eicnif;iii^ to one si<k‘ or other* 

If they arc rcticv'ocli tiny arc bclti'r off than before : if 
they are not roiievud, they aii" woise off* Ai3ni:^Liees usually 
stipulate for the olLservancij f>f the qua dutint^ tl^eir 

currency, Init besiegers ask notliing bettor* The suspension 
of arms umlcr such a condition eanies on their sieije for 
tlioni at a miniinmii of trouble to theuiselvts* Ifthedura- 
tu>n of the armisticf is a'ccitaiiicd, it ini^lil lu- j>uS']bk' to 
allow a correspondin^ qnanhl) of piovisunis to be taken 
in* But if it [eniaiiss nnkno^Mi, tbo oiilv com so wonk! be 

•V 

to furnish laHons from da^ to da}- and tbls^^onkl imoKe 
so much cofurnunicatioij hctWf'en t!ic besie/^evs and l>esi('f;ed, 
and the intiiartin^^ of so much accurate infonnation as to tin; 
resourcos and re<]uireinc]i1i; of tlie ^.'arnst in that iL catiuot 
always be a practical i:irjssibibly, 

Yetj if anything like efjiiality of terms is to be olisi fved, 
sorue m^^asnre nf relief inrist be afforded* When one party 
to the negotiations, liowcver, is in a ]>ositioo of markcil 
superiority, it has sometimes been refused, ui’td the war has 
virtually proceeded in these <]!iLi.rtcrSj by the slow rcduclioti 
of the resources cjf the besieged* Continuous pressure is 
thus exerted on the enemy* It w.is no doubt for this reason 
that the German forces before Baris, in November 1870, 
declined lo make it a term of a proposed armistice that 
the city should be reprovisionedd 

It is of course open to the opposing party to say whether ^ 

r 

or noi they will accept a suspension of ho*stiUties on such' 
terms* 

^ Ry the ikTflkiiiice which tticik place on ihe pint] a lion, rt^viclntxlnignt ' 

to take placg iiriti] the iorls suru^umHni; Pjiis iuu^ li^tn put in Ihe han^U uf 0^' V 

VuL 6, |). 6^9) : 3 ® JaiiK, iSri* 
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Morin that on the occaj^ion of an armisttro in 1774, 

between I'nik^w and Knssia, were ad mitt td into 

bh>cba(]i’d pnrt'^, whilst in Tjqj;, whi^n l-a/arr HocUc had 
SliiToimd<;d MnyeiKn and iChrenlni’ilsienis a weekly repro* 
visioinnetit allowed dntinj^ a of ies. 

C)JJ the or<'asiui] of the of MaJiUia ID daburate 

precantions were taken the amounts of victnaU 

to be tak( n in. and ]>larin];: iho yt riodtral revictnalments at 
inteivaJp of leji dav.^. Su, in iSijj, when Napoleon besie;;ed 
Dantzh^, SliUm and (‘ii'^tiin. also ob^,er\es that 

after Sadowa a n\Kiu:din‘’tit was aJlouet] illiinihw 

in the rase of a kn;^e town like (>1 tuiit/, but ttn a restricted 
fc.rale f(Hr loiliej^.es/ Ib attei!l|ilS In foimd on t|je-il 111- 
slanres a ^eiu'fa] nilo (ii.‘ikiii;4 re; ictnaIm# iit iinper.itiee, and 
ciootes d’liU‘L.-- as in.sjstin;^ In 1 iisnuaek tm -‘‘rt? 
ife'i qm i^^ul qtic i/LVj/rvr M/oy'irjd v htw'hr, in; in me 

dr lit ifi * / / mOiti' i/U tfU 

vinrcemeitL" , , , * f )ih+t w i;=e, he s on, "an annisticc 
won Id bo (aion^li In scrni'e the tcvUictinn f'f the ntrorif^cst 
fortrohsi e\islinj;^*“" 

Unt it seems rcalU' to bo a matter oI bar^aininj^* If the 
teirns are hanl, and invv)kc a proji^ressUo weakriilnj^ of the 
position. It is for the nthei side U> refuse them. There is 
no compnlsioTi to make ai: arinistit e. 

In the C£i‘^e of Arliianophn it w-as obviously impossible for 
Tiu'kcy to lebi'^e thorn. 'I'lie armistice is only local, and 
does not suspend the active opemtious of w^ar in every 
quarter, So as the Greek army retrains actively cn- 
- ^ged, all other considerations are of <piitc itimor import- 
' hnce, A Power which agreed to negotiate witliout an 
entire suspension of anns would haidly be likely to^insi^ 
' on the relief of an individual towai, 

11 

I 

" _ _ ^ ^ 
*d.' V, WJ.S aol hy Uic .inrtihUCi.^ O'ndudtiL] !>y M<>iikL> in .S'rTWfTwr, IV, 

if'u CCjiilJim^tii^n hy jih^niiiick iUtii (JOib Julvv 1^6). 
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Probate of Foreign Will. 

1^ > 1 

^ j-#i ^ j ■ iji 

y ^frictly speakiug, the grant in Surrey v* Perrin i.L. R. i;. 

'^ 15 ^ 233)1 not one of probate, bnt of administration 

{^unexo. The principle, however, appears to b^' 
■thfc same. It has a!ways l^ceti considered that a foreigntlj:^ 
grant is neither necessary nor sn/heieirt to corifer a title f<? ' 
the assets of the deceased locally situate in England. 

In the present case, there were considerable assets (over. 
^10,000) in England, and, whether the alleged will waS' a 
will or not (as to which there was some doubt), it waS 
clearly proper that a grant of aiJministration shoujd be ^ 
made in England to someone. The sisters «t the deceased 
applied for such a grant, and the Probate Registiar declined , 
to stay proceedings in their action. Sir S, Evnris, how¬ 
ever, made on order staying thcfn until the result should 
be ascertained of an action ^vhich was ponding in the Italian . 
Courts of tlie deceased's domicile, for the dek-rmination of 
the question whether the will was valid or not. For, if 
the will w'as valid, adimiu&tration would be granted to,the 

■ n 

residuary legatee, wliilst otherwise it would be granted to' 

j 

the next-of-kin. 







^ . . 

in deferring to the Italian Courts the decision of ‘ 

' yaJidfty, to the extent of aw'aHing their docision, the Presi^.; 
\Atfii appears to have gone too far. If the Courts 
^Italian domicile had already pronounced for or 
validity of the will, no doubt the English Courts. w 6 rt 
itdlow that decision* But they need not wait for it, 

.Ihffthfer elements existed m the present case, that the 
:’will was written in English, and was that of a'.&Ki 
i^doTKiiciltd British subject who had married 
,which, all parties but three resided in 
TW* weighed-. .with' the 
,"it .scared should have done' ^; 
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of the "law tij competing advantages, but 

tdji^y down broad principles/ If the language and spirit ' 
^)'fr"the document were English* the applicable law was 
Admittedly Italiao/knd perUapa, on groimds of convenience, 
one tribunal was' as suitable as the other to protiounco on 
|t3 ;>.On'tbe broad ground of principle, that parties 
iritelr^tcd are entitied to have the administralion of English 
^sefs cotnmitteii to themselves or to somebody, under 1)Ond 
to the Court, the Court of Appeal were right in reversing 
the President and in refusing to stay the action brought by 
the- nexi-of-kin aguinst the residuary legatees. That this 
inciden^Uy itivulved the determination of the validity of a 
ypfll according to Italian law by an English tribunal, is a 
mer^ detaih 

I 

It is curious that the deceased was under the belief that 
she need not tiouble much about her will, as her money 
.would go in the same way if she died intefitatc* vi^,, to her 
brother*, Of course, he would liave shared with the sisters ; 
in point of fact, he predeceased her, but left children iu 
favour tiie legacy would be saved from lapse by the 
law of Italy—always supposing the will to be valid. 


' I 

If the action pnoceedsil^urely the Italian “ seejuestrator,*’ 
iivKp is in ’the position of an administraLor ad hfm in the 
.pr<^b(iings,- ought Jo be cited, and perhaps he, 
" the rigSt'person to Adirunister* Where the 

the domicile of the deceased makes 
sfl * 1*' ^ o tight without furthcr,con- 

rtl^'sfb^Lgfaiit ppW^r'to that persott^to administer the; 

(/ii rsMli, L. R, [t8?ol, a P. & M* Qo;per 

is general rule, that when a 

couutty,'and the Court that / 

<?. ther^r^^ even- 
the estate^this ' 
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grant of a foreign Couitj without investigating the grounds 
; on which it was made^ and without reference to the prin¬ 
ciples ou which grants are made in this country/' {Jn 
i6 \V* R. iTio, per Loul TruroO * 

DoTniclte In India and Uganda* 

Perhaps a mistake was coimnitted by those responsible 
for franimg the laws of Uganda, when they imitated the 
Indian Succession Act of 1870^ and whilst adapting domicile 
as the criterion of the personal statute, allowed a new insti¬ 
tution to be called 'Sloinicilewhich is not domicile atid 
is not even very like it, Hy chap, 51, sect, ii, a Uganda 
‘^domicile” may be actjtiirefb lu the teeth of the most 
evident intention shortl}^ to leave Uganda, by tiio mere 
process of declaring and registering an intention to itc^iuire 
itj provided that the declarant has resided there for a year. 
Now, first of all, few lay people know precisely what a 
‘'domicile ' is. Few would think that it meant anything 
more than residence, ^'e^vcr could think that it involved 
serious consequences to adopt ii. It evidently docs not 
amount to ‘^domicile” to duclare* however officially^ that 
otie means to be domieiJed, j^idenlly, therefore* the 
section introduces a new in&titumn'—equally evidently^ it 
gives it a misfoaditig name* 

.. Secondly, it is left uncertain for what purposes this new 
iristitution, which may he termed ''self-registration,’^ is ap- 
.piic;iblc* It is introduced hi the course of a chapter which 
deals with Succession. Rut it is quite general in its terms; , 

^ ■ I ' 

' Is it applicable to Divorce* td Capacity for marital and dlhilrt 
contracts, to Bankruptcy? Chap.49, No, r5 of 1904*sect*.4^;; 
^gge^s the contrary: Profi H* Uohn thinks there, is 
, doubt that it is so applicable! Tlie unfortunate section/ 
(like most ambittous legislation) raises more problems 
it solves* It seems a little odd also, to 

mwtHf introduced by means of an ‘‘ 


find the 
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that again is the fault of the fridian Act, which the Uganda 
legislator has faithfully copied* 

Thirilly, the ^Juesliort aiises of Lite possibility of going 
Ijchind the declaration.*' Is it incontrovertible ? or can 
it be proved ccliujuie that “ domicile ” the declarant 
understood ''residence," or that he did not understand 
the consequences of his declaration ? or may it be shown 
that his intention w^as unreal, his declaration nntrnc ? It 
■xvill be obvious that the section leaves the door open to 
a good deal of disiJUtc* Last, but most important, comes 
this consideration* ft Is of prime importance that the 
criterion of the personal statute throughout the Empire 
should he the same, li is less impnrlant that the status 
<jf a person should be certain in l.'gandit than that it 
shotiid be the same in Uganda as iji England. 


Infants’ Chang'S of Domldle. 

India and Uganda arc, however it wmikl seem, right in 
denying to a nimur all power to chiingc dornidle* Westlake, 
in his latest edition, cainx-dos such a right, apparently on 
the analogy of [Mrochial settlemont cases. Hut tfteie are 
weighty dicta to the contrary* In Furors v* Forbes ([185^], 
Kay, 34i);iLord Hathet 4 % said categ*^ tie ally, biying down 
the conditions of don>idic:— 

“3*-“''l'hac the domieile of^an iufatu cannot be <‘han^eJ by 
his own act/' 


In Somcri'iltc v* Somervith 5 \\ 750), Lord Alvanley 

fend declared that, "it cannot be contended, nor do I think 
' i|r state of pupillage [^tUc ih cujris] could 

acquire any domicile of his own, I have no difficulty/' he 
in laying down, that no domicile can be acc^uired 
the person is sut juris Again, in Japp \\ IVoad £{ 1-8^5]*, 
J, & S* 625), Lord Justice Turner says :—"There 
liave been no change of the domicile beforo s8oy whan 
ceasad-*^^ ^ These s^m.conclusive. 
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Pj>otoct;orat«(* 


^Professor H. Rolm Jms ptiWished a French commentary oa' 
Hganda laws, in which it is salistacfcofy to 3ee that he coa- 
WoVeHs the olhcial idea that the^ countries such as Malaya, i 
and Uganda, are really foreign- '*The interference-; 
of the British Government is so constant, so direct . * i -* , ' 
that in fact the power exercised is almost as |xtenRive 
that which exists in respect of a conquered terntpiy inr 
corporated in the British Dominions, When such axteps^ve ; 
powers are assumed, it seems hard to trace any dividing line 
between protectorate and '* possession/’ If the entire 
sovereignty is assumed, the territory is really incorpoEEted 
among one*s possessions." That is what the present writer ^ 
ha^ consistently maintamed-^ The fact that the Forei^\ 
^Office disclaims the idea that these places are ** 
"t'emtory ” ought not to blind tiie Courts to obvious fects/, 
dr" to hinder them from extending to the population the 
chatacter of British subjects, ' ^ 
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'W. ’ 

Hallowing an appeal against a judgment of the DiviSii^lU< 

^ vCourt, to the effect tha 4 : ^ere was no good con&idjir^,H; 

assignment by a wife to her husband, tc 
3 owj^ moneyj , of possible dam^es she might rficbypV^ii^Vft^ 
aefion against a tliifd person for libel,' 

'.^of the of Appeal in Brom^fy (L,' 

-3;'^;'®, 474), suggests some mtcresting points,;' 'i i 
- ^out .of consi^ratitHi'cases ot ^oduktnt.;^ 
the .privilege of ,A debtor (a di8chBr^..-^V;)'' 
’fe-any; or^f 'himi.'ot hp'iaay as 4 iiscL;i;prr 

.■a*;feiSiiHiy;fl«’'ahyV(feItwted.''del>f Jf the 
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iJ^ontrivariGe for 'Ijfe,oi™ beiefilJ ' And this privilege; ts not 
-destroyed if his att^pt is to prefer, an existing'creditor to. 
.r&iottiei' who imy afterwards' arise* Though art existing 
:i3’ not of itself alone a good consideraiion^ a forl^eafr 

I 1 *^ J ' 

'cince on tJjc part of the creditor, or a further advance by 
lljin may, as showing an increase of forlieaiance, make the 

^ ■ p I I 

noiisideratlon good. Though a cause of action for a per- 
f.jgotjial yrftmg cahriot be assigaed, an sLssignfnent of future 

■ 1 j “ 

:dartiage9 in such an action is an assignment, not of the 

r p ^ p ^ 

but of the fruits of the, action- Nor is it an assign- 
pient of future property, but of prbpertj' defined by the 
^1sourtle from which it comes; and though it arises in the 

■lI ' 

future, nothing passes tilt it comes into present possession- 
these reasons, and if further the assiguee has no right ' 


ihsist on the continuance of the action or to interfet^j; 
it, there can be no tnainlenaiice or cliainpeity* Agaifet’^ . 
'^iicb an assignee, where there is good consideration, ’ li - 
. creditor \vho has after the assignment obtained 

ia. gaiftishcq older, cannot attach the tlamugcs, for .be 
-stands tu the shoes of his debtor, and as the assignee 
T>tHi|jot claim as beneficial owaer^ the judgment creditor 
bo‘ Standing, ; ; ' ; 


■ir > 

■h 

1 


floating” dock ia not, even in its pristine da3?s, woU’ 
to withstand the fury®f the Byy of Biscay* But' - 
‘structure has served its purpose in a home pbft, 
year^, its fitness for such a passage is further 
p^po^ therefore for policy oh it with,, 
S^worthinesa admitted'* clause should put the uhdet'r^ 
u,inquiry* ■ Such a clause, Fletcher Mqultoii, 

Bnitdlsiiio v,/msoji (Xi.*, 

'that no defence' je to' 

^%Cgr!att^;’4^4lt;the: structure not fit to^cofiK; 

An^ thwfor^j, whei^v^ 






ROTES,bN RECENT. i'hBES {ENGLISH), 

r ' ■ ■ . '■ 


Oli the siije of the insured pliintillft and the insurers hadj/ 

■ H 

foregoing nil inquiry, accepted the clause, it was 
fpvitnble that a claim uitder the policy should be decided 

fc _ ' B a 

lit!’plaintifirs favour- 


A contention aU>sit the niCAuing to be afhxedl to the 
ordinary word adjoining'' scenes an insniheient force to 
compel a written judgment froju the Covirt of Appeal; but 
perhupia it is not remai kahlc that uuaoinihy in the decibiou 
was not attained* h'or the impoftaiice, especially hi real 
property and teslainenUry iiJr*truineutSj that in every Jogni 
document all descriptions should have a recognised mean* 
ing, have led to abnudunt aiithoriiy for inaintaiJiing estab¬ 
lished interpretstions. S'angliaioWilliuniSt L*Jh, in t^ave v, 
illvrs^U (L. K* j K, li* hjj), enforces this view, 

; Hut there is authority also, thatj in c<;mstruiug words, th^ 
snbject-matter must bo looked itt, and its scope arul object 
is well. Tbis view w’as adopted by the other meinbers of 
the Court. The plain quostiem for decision was wiiether 
- a landlord, owning five shops numbeied to 6 in a row% 

’ who demises No. 4 under a covenant not to let any of 
. 'Xh€ adjoining shops belonging to him ” for the purpose gf 
business of the same nature as that for which Ka 4 was 
. leti could admit a competitor to No. 6* As it is imtjossrble 
’ t'g imagine that the intciitfbn of the parties was other 
'.man that the whole five houses were A^'iihbi ihc coverxaut, 


\JFletch6r Moulton, L.J,, and lluckley, L,J,, feeling boujad 
‘ to hear in mind the surrounding circumstances, arid tfeea- 
to construe the words as a whole/' held that <No* 6 
included in ‘"any of the adjoining shop^s/* In 
^.jiquflicting decisioiiii, this ca^^c will probably be of 

It of impoitance also to luite that the report 
Coopc Co. V* Ihtmblin is much disparaged i>yi* 
statement of Buckley, LJ., that his judgment th.fe'q 


/I' dlfdgetji^sr inaccnrate'un an essential 



227 


■ ■ 

^*OTES ON RECEN'T CASUS (ENGLISH). 

, «■ p 

nf>t(? likewise ih.\t Fletcher Moulton, LJ,, tliinks thiit Lord 
WensIcydaV^ canon of construction in Gny v, Pcanon 
” must be g^rcatiy modified, even if it at^plies at all/' 


In Baker v. In^aii R. [1912], j K, ]). 106) th<? point to 
be decided whs the apparciuly simple, one : \shKlicr under 
an afjrecinent hy wlijch u sum of money was paid out of 
trade union funds to the dtdondnint, a member, for his benefit^ 
with A condition that he should repay the sum in a certain 
event (which happened), wa^ separablr; from n btuvl which 
in compliance with the condition lie excrutvd* If it was 
separable it could Ixi enforced: but if it cotild not Ik; dis- 
joiTie<i^ then a cluin] for repayment would fail because of 
sect. 4 of the Trade Union Act iH^r, d'he chief point of 
interest is tlic con diet of opinion on the Bench. The 
‘Divisional ttourt and Koiuiodv, L.J., licld that the two 
n^roemonts could be severed, on the ground that the grant 
to the defendant was a c^inditional gift: that the society's 
claim for repayment was not ‘'for the apphr^ation of tl>c 
funds of u trade union " ; that the bond was tiro n'sult, and 
not a part, of the (wigiual agreement j and that it is not 
sound law to say that a deed fortns part of a recited 
document unlc.=is it is in terms so provided* The two 
other members of the Appeal CAmrt hold, on ihe contrary, 
that the deed was a tenn of the original agreement. 


■ I 

As,it is enacted by the Trade Disputes Act that no Court 
' cjntertain an action against a trade union for any 
VtmtWs act committed by or on behalf of it, the Court 
tecif ,Appeal have entered the name of the defendants ip 

y* London Society 0/ Cowpo^itors (L. li. [1912], 
547) to be struck out under Order XXV, r, 4, oa 
^!.^rae^principle that against them no reasonable ground of. 

.The ground of action alleged against 
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the defendants was* that titey had sent eircnlars to same' 
ofth^; pinintii^’s' customers requesting that oider^ of ihOae 


jeiistomcrs shonld be given to snch firms only in tht^ same 
.^yay .of business as tlic ptaiutiffs as were prmted.in ail 
^ enblo&ed list prepared by the defendants; and from this 
list the plaintiffs^ iiamn was exclndetb A further act also 
alleged, w'as that to a committee, enstomens of the plaintiff, 
threats had been WTiUcn hy the defendants to impede the 
committec*s business if the veqnost to rostrict orders to the 
firms named in thi^ Hst wt^re disregarded* Farweli* LJ*, 
who dissented from the Couit's decision, hcM that as the 
defendants rlaim a licence, without rt^sptmsihility, to injure 


their neighbours "'and to inflict fesses and misery ovt all 
iOr tiny of His 's stihjecis/’ the liconen should he 

interpreted as applying only when the acts were done in- 

''Contcinplauon of u tiade clispuie, as it was c^rtravagaut to 
suppose til at iho I.egislatnic extended irniu unity in other 
cases* Kennedy, L.J*, however, wutli gre;jt intrepidity,; 
decUned to speculate on the pnlicy Cif the LegL^latnre, It 
may be nototh howxwnr, that his iiirerpretation, teeonciUitg 
tho sub-sects* I and 2 of sect. 4 of the Act, carries with it^ 

-^ome probability. 

1 ' «■ 




/ ^ The considered judgment In Dolattan ( 5 * Su;fs w OsscH * 
CpTpt>i'ittmt (L K. [1913], ^ K* 13 , ^57), is an appendage 
of tfio resolute piiacipfe that the Courts will uot' allowV 
tlvcir junsdiction to be ousted by private agrcfinicnt, 

’.effect of the decision of tlie Coial below would, if 
tiot b^n reverstd, have been extraordinary and 
verstve dignity. For under it, ivherc an arbitJi^iTOj^ 
jfiJpiivoi'-jd an award ^vhile an fiction was before the 
' On the same subject, the awanl would have deejd^^ 

. of the contending paities to the diapladieiitent; 

jsub^cquent judgment of the Court* And a scraptii 
■ ,ptfexi,ty 0/ tlecision would have-been the 
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Of course, t\ provision m a contact that a breach, or the 


amount of dama|:fe of a bmtch, shall be decided by arbitra- 
tipn before a right of action ari^F, is imtonched; so also 
is the right of a defendant, under sett. 4 of the Arbitration 
Act to apply for a stay of action, lint un e.-sontial accom¬ 
paniment of this laltt-r right is that he should make prompt 
& ■ 

application. And failing tliis pronaptitude, or on the refusal 

i 

of his' letiuest, the decision of the Court is paramount. 


T. J. B 


The case of Suhi))!i}i- v. Alftnljoi’H^h (L. R, i Ch. 

450 lias now been heard by the th/Ttse of Lords- The 
decision is not yet roporLed, but, jud;^i!ig from the Tinted 
sUiement, the decision of the Court of Appeal has been 
affirmed precisely on the gvoimd on \\hich wc i:aid it might 
susiahied, namely, tiiai llu' cjiccutors migiic iic taken to 
have iissentcd to the legacy, and wove thurefure in posifes^ion 
of the plate, not as exeenturs but as trustees, (See Lim 
Vol, XXXV H, p, 


it may just be noted that in In rc ik Soutmoy (Cc:n;te) 
{L.’IL, [1912], 2 Ch. f>32) CuvUcr, j., lias just held tlnat 
whore a s^x^cific legacy of frucign asyefji way made upon 
and tbe exocutgis made trustees of the will, acts done 

' T- ^ ^ ■ 

the executors f<^r the purpose of realising the property 

^ j ^ * 1 I 

must be taken to be done bv them as trustees, and the 

' 1 f' 

arising out of such acta must be paid not oui of 



ill the laSt i 

D atfention 
pibiicn, ■ 


'g : 

^ v-^ Dibdirn XTh^ R* A, ( 

i-iihich attracted most public attention 
i;6£ K^port^, so Boii^lcsv, Baitk ttf Ett^hutd (L, 

r'T I y _h ^ ^ L 

vvhjcU. attracted must pubhi 
’Ahd yet* life Tliitntf^^pn 
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NOTE5 OS’ RUCKNT CASES (UNGLlSH), 


Boieti's V. Uajsk f}/ from a legal point of view, of 

trifling importance. All tlmt P«irker, J,. decided \\as that a 
resolutinii fif the Houi^e of Ci^iniinons liat^ not the force of 
law, Probahly no lawyer ever perionsly thought it had, 
OKcept vhere—as the va^c with regani to 
Special Art of Parhanjout givrt^ it this elTect. I'cchnioallj' 
tlien, the hiiwk had no right tes deduct iTiroine tax from 
dividends }Ki):il>le through It on the ^irenglh of itie rcsohi- 
tiou fixing the rate of iiiroiiu: tax. Yet It is \cry desirable 
that income tax should hv deducted. U cannot lie in 
the end for the benefit < f th^' imouK- taxfiLoer Ibat niort; 
expense ihan is ahsoluU ly ULrcsvirv sin add he inriTi i ed in 
collect Eng the income lax, since all surli eX] tenses must In; 
paitl hv the taxpayer, Accurdingly Oic only icsult fd' Mr. 
Bowh-s' anthm will he an Act of Tail lament making' clc- 
ductiim legal, Kud an advertisement for ^\Iiat it is \sorth 
for Mr, Bouli.Si 


Judicial dtscretion lias ia^cotiK the Ijughcnr of all lawyers. 
Where it exists, there the advi -ing lawyer -‘tfuidt kni?w uhert? 
hi^ aref* All lit^ ran sav i< that how it will he exercised will 
'depend iipun the judge before uimm the matter comes. He 
is accordJiiglv thankful to any judge who hiy-i <kovrj nileS as 
to its cxcrcist; as did (dozens-Ilaidy, M,K., in Hyntau v. 

(L, R. [191]], 2 K, Jh J34h and kunents openly when a 
higher Court disreg^trds siieh rules and prockdms that the 
discretion uf ihe Court cannot he so trammelled, us hap^ 
pened in that case when it went to the House of' Lords 
(L* K- lioijjt A. C. 623, at page bjTj, 

*■ 1. ■* ^ / 

- • \ 

•This conferring of wide discretions on the Court ?3' noth 
confined to fingland. It is so easy a way out for Jegisf^tority 
iitublfi to draft that it would he strange if it w'cne,^ 

' the very opening paragraphs of the new Swnss €&di 

I t « r 
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wtiich into ojicration m tbr Cnurt 1*^ Hii\‘r,ted, 

whcrt.* -1 inivtLu' uviss^s to wlili:!! lujno of its provistoiis or of 
the local laws apply, l<j ^Iccidc it as " a goocl lo^isiator/' It 
used to be maiatainod by Hoodlum and his followers that 
iinceiiaiu law was worse than bad law wliioli was ccrtyin. 
Ancl it docs seem rathci hard tm tEio Kiibjt ct to rompd hiTn 
to obey Uiw whieh the Ic^^islatoi unable or aiiwillint^ to 
jir(namlf<iito* 

In Ilyituoi V* R^i^r (iup>ii}, the dcci-i^■al of the Court of 
Appeal \v.is revi^rfod. atT-l tlic .-aliJlaiy jamciide w.u. eslab- 
lislicd that tlu^ alleiathio of preuuti.j^ deinni'd m ^ueli a wav 
as to rf-nilor diem siiitai>lr for the pnrpn^es rb(‘ Irt-see* 
when such rdteratKin not expressly fur bit I den by rovvnant, 
is not illef;.d : and l\ the hss^'e provide-: luv thtur restore- 
tiori ti> tlkir original stati^ at the detcumiiution of the lease, 
tlie Court v\i]l ni>t ic^tjuin lain from -ifr altf thinii. 


In fJfyd V. C?aw\ Su:iR, C\c (].. R. I oji^C A. CC 71OC 
the House f>{ Li»rd^ :ij;ai;v rev< Lsed tlie Couit id Appeal, and 
a^ain est:ddisticd ri ,snlut.iiy pniicipi-'. iianwK. that when 
un employ ee com mils fraud in the oidiiuuv course of his 
employment the emido^cr i^ rcs[JOUMbie f'lr ic even thourth 
it was not cornu lit led for his benehi. Why an Ljnployer 
should bo held liable for liis isinfiloyccs' i.tck of skill or care 
atid liot respr>iisible for his lack uf honesty, was ont- of tfie 
' things which* in the words of the LUe Lord Dundreai v, 
.**no fellah could imdetstandd' I.old Macn i^hlcn's himinon^ 

■ \i‘ *, 

has now put an end to it. 


^ I, I 4 

"In Det'Ry v* Lloyds IRuik CunfW iL* R, A. C. 756^, 

House of Lords agnin reversed the Cbnitt of Appoab 
Vj^hsthcr tlifi prunuplc tlmt caic ci^titMislwi if* sjuailary or 
be open to donljt; but Ois to its ronectness in law 



• -t- ^ :^-- , T ■' ■’' * '-N ‘ ',^.*.^ 7 ,^-r. ■ ■ ' I ' . .' -o ' 

vr' ^ ‘1 ‘ >, H ’ 'i . ,' ■ ' iH ] 

r'. (lier€! can be no (question* abaofc^ held, as securitjr; 

/.foV.a.customer's overdraft, a mortage of his premises. Thjfe.': 
customer eftccted a second mortgaco in favour of anoth^^ 

"J"' ■ * " ^ ^ ■ d ■■ ’ ■ j 

;y^eaitor who gave the bank notice of hia charge. Itiattad^ 
’' W commencing a new account with their njortgagee, the 
.' .bank continued the oM one, and the mortgagee paid in. 
: from time to time cuongh to discharge the whole overdraft,’. 
.Afterw'ardi? he drew out of the bank to the extent allow^ed - 
lindcr the security* As there was no express nrrangen>cnt, 
the House he^d that the rule in Chiytoit^^ Cdse 
X Mer* 572) applied, and the payments in miist he taken;^ 
as discharging the ^’uerdraft existing when ihtw wert: paid> 

"• p I 

in* The decision is one nl/ bankers ehonld bo wise to 
Temenibcr. 


•* 

, / ’ In AUonicy-GL^th'yirl v* UirfJjiu^^uftn^ Tame ajici Jica Disirict^f 
^''pmin<rgi: Boiird (L, R. [iQi-l. A. C. die House of; 
‘ .i^rds have agreed with the Clouil of A[jpeal that the Coutjv 
/'hats jurisdiction to discharge an viijnnctloii rightly 
by'the Court below where tbo imjirnpei' works 
;;^ayci,since the grant, been .set right. U held, howt^^-; 
the jurisdictuiu shonhl be exercised only when secu^j^, 
igivfcn that the ^vorks should not bo. allowed to 
-'improper ill the fntarc, 


- ■ j ^ p 


,Jhi Hoars v* King^hiny Urban Council (L. K. 

Neville, J., held that sect. 154 of the Public T" 
t^!5. (whicli directs that all contracts iitdtlk 
^,';^ithorities, for over ^50 in vdue must be madcn bjj 
}|9^.^jH2riative, and therefore* unlike centracts'mgr 
’ :tKh Statute oC'Fjnauds, cannot be taken out of tbe'bpsii^ 
' Act by ^an'p1^^formknce. It would be’me^ 


■ fib have an dxp.res$' dccisibn' wheth^ a 
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'6f*ptirt performance. WhGr(»j^the contract can only be 

'•M H m u M ^ * 

Irtadd-by deed there is uo contract to enforce till the deed 

• 9 

Executed- To cases coming within ihe Statute of Fj'auds 

^ ■ 

tlie writing is not tbo contnict It at mertsly tiic legal evLclenco 
of the'contract. 

J. A. S. 


' ; SCOTCH CASES. 

4 

d 

i 

An CltiirUca < 5 - Ba^hnt^ v. Thmus Lim & Co. (fTgfaj, 
S. L. 1'. 459) shipowners wert: sued for damage to cargo 
alleged to bo due to the unsca^^ortbines.-; of the ship. The 
dtffence was that, gruiUC-l uiirieaMorfhinci^s, tliis was doe to 
a latent Jofcct, iind, that being there vvas no room tor a 
claim of damage, for the hiil of lading tinder which the goods 
.yerft cairird exempted the frotn damage due to 

laLoiirt defects ami provitled that latent defect should not be. 
considered unsoaworthiness nnless restdtitig from ^^"ant of , 
diligence on tho part of owners or managers* But in 
th* bill of lading was also incorporated the Australian 
Carriage of Goods Act of 1004, which declared to be illegal 
all . contracts whereby the owner's obligation to keep the 
sljtfp'aeawortliy was lessened* w'eakeiicd or avoi<jed. The 
Coqrt held that, not withstanding the reference to this.' 

*r' I 

Statute, the claiiiic exempting latent defect was valid, and 
be pleaded in defence to the claim. This is quite irt 
the decisions on the Haitcr Act, which iind tliat 
does 41 ot sUike at stipulations in bills gf lading 
Kej“ofect .that latent defects in hull am! tackle shall niot. 
Ifemed unseaworthiness,' ^ 


have rcc^ntJy. been reported three very imporlaat 

- ■'"L 1 . 

\Jbli'WfiJ^kTn^n^s Compensation, In all three the ’' 

j'" ^ fS '■1. ''j '■ 

-jKop^Sto/V^ther theije was reasphablc evident. 


■234 ■ 
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on which the of the could be supported ; but 

in docidlog this s<;vornl mutters of ]>riricip]e were disiCiissed- 
lu Hitifian V, t'?'Tc* S» L* T* 465! the tjues- 

’ tion was ruised wJiethur death was due to accident or natural 
Cause?, Tile c ise luexits special notice in respect of the 
remarks of tlic jtidf^es us to medical cvideiico, and pailicu-' 
3arl3^ tlu, observations of the Lor<! iVusident as to the duties 
of an arbiter in doculin^ questions of fact arising on medical 
evidence, as to the proper fonn of stating the result of lluit 
evidence in a stated case, and as to the proof required lo 
cpnuccl the death with the accident. In v. Samtuerlec 

hofi O., iLryut' “ S. L. T, Wl: ha\f; an illustration of the 
principle that is now bccoutiug quite lixe<i in this branch of 
the law, tliat mere disohedienee la an (jrdcr vill not take #l 
■ man out of the scope of Ids ciiipluyiHout, yet if he arrogates 
to himself duties which he was neither engaged nor cniiUed 
to perform^ then he is out of tlic scope of bis employment. , 
FinaHy, [.cmlyum w The Jyi' Stcatn Oc ([1913], 

S, L. T, 4 U another uf lliobc cases in which a 
person in cmplojnu-nt was found dead and there was no 
one picsent to give direct evidence as to how the death 
came about, thus leaving ftu' disvussiou the difficult ques- 
' tioTi wtether the circtnnstantial cvickncc established that 
the death arose out of the employ meet. In the case men- 
tionccl, the sheriff as arbiter found in fan'^our of the* decoastd^fi 


representatives: hut tlu^ Second Division on appeal held that 
the proof was not snfficieiitly coiicbi^^ivc to justify such a 


finding. The general result of this case h to still mpre 
.^firmly emphasise the principle that the pursuer in sncli;. 
cases is, as regards sufficiency of proof, in rm different 


tioV) from any oth^r litigant. He inuAt prove his case-, 
is norentftkd to succeed 00 likelihoods or deductions 
from .data insufficient to bring conviction to the mfn 
the situation Is obscure, then he cannot succeed, ' 


He" 
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An jLTrangfjiTicrit was entered into between a Jimited com¬ 
pany and R hunk wlicreby the bank agreed to surrender 
certain inoveyblc^ wlikli they held in security of the coni" 
pany's debt to them in consideration of llie company undet- 
taking that they would procure a di.^benture or Hoating 
charge over tlie whole assets of an English company which 
was indebted to tlnmi* and that, as mkfu ns they prornred 
they wonkl assign it to Iht bank in st-rnrity for their debt* 
The company dnlv received from tlie ivnglish ooTnpany 
debenture for £1^^001^ in ihear favour, seemed o\er the 
assets of the Engli'^li company^ but/b( fore they assigned iU 
wont into H^piidaij^nn In the h‘|ntdntion the h;mk claimt tl 
that they uric entfiled to lui\e the (Kbcntiire assigned to 
thetn, arguing, that the inonunt the eonijiaiiv uikanivd pos^ 
session of tiro deheuinre \hv\ Irehl it in trust for the bank, 
and the lifpiidaLor eoiikl md take advantage of the com¬ 
pany's failure to irnplcnieiit their duty ;is tnistecs. The 
Courts aihrming ihe judgment of Lord Cullen, ht'Id—in Dattk 
0/ Scotlaiid V* Lliimdvjtitri of fhthliimot: Mniii Co, LcL 
j I*. T. -that id the date of lire iiqnidation 
the debenture was the property of the cninpany, and the bank 
bad no right lo it, hut only a right to enforce llu' contract 
, by whicli the coni pearly was bound to assign it to them. 
This wais merely a cootiactual obligation, and the relation 
. between the hank and the company was that of creditor and 
debtor, and not fiduciary* 


The House of Lords' riecislon in ('ojfordfion of Edinhtugh 
British Linen Dank ([1912], 2 S, L, T, 310) is chiefly 
noticeable for the remarks of the Lard Chancellor as to the 

I 

position in law of a stock holder. Stock had been created 
j. ^y thc municipality rodecmable at par after the cxpli'ution 
perjpcl of thirty years’’ from a fixed date* The Court 
.^JoC'SetsionTield, that at the end of thirty )oars the Corpo- 
was bound to redeem. The House of Lrords has 



p 




‘"' r(i^’^fscd and found th'it tMempiiori is only Optldoal W 
■^CoiTpoTatiofi. The whgli point of the case was, Wjhat^ 
(■'"redeemablemoan? The Conrt of Sesyon proce^ided otj. 
^:Jthe assumption that tlie issue of the stock by iho Corpb?^ 
, 'tatjjon was borrowing, and tliat consequently the refatlon 
Ipetwccn them and holders of tbc stock was that of dobtbr 

j f ^ 

' artd creditor, \diich necessarily imported an obligation pit 
^ repayment* But in the opinion of the Lord ChancetW® 
the raising of money does not necessarily lead to the relu- 
tion of debtor and creditor* The selling and buying of such 
Stock a-s that in question did not establish that relationship,; 
but merely implied a repurchase of the stock at the option/ 
of the Corporation. ' 

n, M., . 




iKTStl CASES. 

F ^ 
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J ^ P, 

, One ca^e in which Ihu Ccuii t may give lc;ive to issue 
\^TJt for service out of the jurisdiction, is where the action 
is-ooncftrncd with a contract made within the judsdictiop* ^ 
; 0 .rdinanly, of course, the plactj in w^hich a contract is' 
iVj^inade ” is tire place where the offer is accepted. 

VyLati^ Intc^rify Insurance Co. ([rpis], i Ir. R. 479I, shoy^fi^] 
- tjlat there may be an cxcepti-mal ca^^c in wfdch the accij^ ■ 
lance is not to be binding until something further has bfeetl’i 
done by the offeror; and in such a case the place whei-o tbfe,- 
^,<;dntract b made is the place where this further 
\ ddpcN /The action was brought to set aside an in 5 h%g ' 
/^icy "tta being uUrA viVry, and for the return of pret^tjj 
* p^idV The defendant company had its registered'ofiS"'-' 
;LjvefPoob The plaintiff had signed, in Dublin, a, pfo 
'for a policy^ and hud handed it to the company^s,j&^ 
ag^nt/with thq amount of Ihe first weekly prcm 

contained a declaration by the plaintllT^^ 
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detwry tbetertf should be roEid by him, and shotiM aloite 
vforni. the basis of the contract between the company and 
\him'=<?lfp The proposal having been forwarded to Liverpool, 

f 'j" 

the t>f>licy was executed l)y the company at its head office 
there, and delivered by its agent to the ]ilaintiff in Duljlin. 
If contained conditions as to the paynu;nt of premiums, 
of grace, revival, lapse, and otiicr iiiatLers. The Court 
'&efd that this contract was made in Diiblm, on the ground 
that the policy* though executed in r^iver['i>oi, was not to bo 
binding nntil delivered to the profjosor. 


The f]U 03 lfon whether an accident arises '^out of and in 
tii'e course of'^ an oinpJoynieni:* So as to givii i i>e to a claim 
ofider the W(>ikmen’s Compensation Act* was a[iparenily 

■* • ’ I " 

intended to be a fpicstion oi fact ; but the talc of decisions 
upon It shows iif> sign of ceadug* In 0)Wi^ v* Sfuiut 
([1913], 2 It, H, 4do)j th'j Court of Appijii have laid down 
a rule wJiiclj has at itMst the merit of good sense, although 
its application to the facta of cases may uoi be much, 

more easy than that of the mi met cuts <jther rules that have 
already been laid down* An accident, they say, does not 
out of'* an employrncnt unless it is cansed by a rbk 
peculiar to tliat partioular employment, and not common, at 
least in an equal degree, to the general ptibiic* Here a man 
y^i'employtd a herd to look after cattle on two farnis* 
pit. one of the farms he lived, and be wa5 starting for the, 

11 1. fii " * ^ * 

S^r.fann, some quai'ter of a mile away, w'hen bi& dog, 
dfj|ljfed with .the bicycle anti knocked liim down, causing 
from which he died* The Court was unable to hold 
risk of such nn aeddont as tfds was a special risk' 
employment* Members of the general publiC'^ho^ 
a bicycle and a dog cannot bo said to be irt any 
thc^e two objects coming into contact than is 
^i^KM^jljp..rrxay use both for the purposes of hts business* 

'' ' ‘■I I *''' . 

*- .. .. 
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Conlan v. C£trhw County Cmtcil 2 Ir* R* 535)^ fe 

noteworthy as making a choice between two inconsistent 
English decisions. The questiun is whether an assignment 
of pari of a debt can be an assignment within the Judicature 
Act. Skipper Tiuker \% IlolloK'ay [Iwiird (L, R* [igioj, 
2 K* B. O50) liad decided that it could, while Bray, J,, in 
Forster v. Baker ([19T0], 2 K, had held that it 

could not- A Divisional Court now f:oncars with ilie 
latter decision. Hul., il is adtied, an assignee of part of 
a debt may maintain a conn iujii- law in respect of 

such part, when all persons intcTestcd in the debt or in 
resisting it arc j)arlies to the action- 


Ill Foiver v. Po’n^er {[iquj, r k. R. 511), we have a rather 
curious case of an appointiucnt. which would in itself have 
been gond, hiiling hecan^e it was made clearly dependent 
upon another uppoiiitinetit which w.is hath A testatrix had 
a po^ver to appoint among her dntdien. She purpotted to 
appoint to a non*objert for life* and afler Ids death to other 
non-objects; and in case u<jne of the said persons should 
live to take the proptnty, then she gave it to one of the 
^^child^en, Two of the non-objccts survived the testatrix. 
It >^as held that Llio nhimate hfiiitation, Ihongli it was to 
an object of the power, was dependent an the former void 
appointnienls, and therefore failed. 


I B. 



Kebubs. 

[^iJJOltT NOTICES rtf) NOT UlCVlKWrt AT ORE \TKR. 

CKNOTIt IN iiUlts^K^jUKNi K^Hm? ] 

A (rrfi^rti/ SirrVfV of Soft n't s, Pt'rSf//!t ami Alt^ycmea^^ in 

/a^h/ //fs/arr. [.ouflijii . John Munuy. 

Comi)i;ralivi‘ hov hus Ixvonur Iniii* vcai’; of sui h ioh rest ^hat 
an orgiinis^/d mvc'^ti^^niibJii of iL to havt; kindrjiaki^^n m 

(i United SedeS ansi tlie I'^r A>.sckaation tlicjc have a spricial 

hurettii’* oitiploVL’i] m its sttpiy. I'hn pjoluhiy i'i the ration 

<if the jiRveut \oUi]iu'j \\* 1 iit’h i> !iniiti:d lo a tjciieia! Surrey of the 
sohjert. llat n j:cE^tjril suTv^^y of Mtc.h an undcfcTmined matler 
n.quirc^ luu nin^ and esatM, sh UUt vahiine'i of rk-er detail 

can Jemand. '\'hr countrje> iimw Ixoti^lit vtitihn the compiv^^'i of 
iX'^eiuch ate J'tnitUnd, Kranro, tlrmiLin} and iiLiHy, a'^ icpri lenting 
the tuitirxiahilt's ir> \\fnch the iouiulLniOo-J aiifl jjnneipirs ot l,o\ have 
been mo-rl ac niefy son^lii for aiui oiosi s^erho-fy rsiablisliLd. But 
S[Kdiij fhe Nci]i( fKinfK, Svvit/erhuid r>nd Scaiulhko in winch the 
^niniii\e peitod lEni^etcd more ihm in die jHiiKipal nairon^, nro 
Uron^hl under iiucslj;4aiioiK 'Thi. \Am ado]H['d h.i> hecu to select 
A typical ivciik of otic nl" die i'n’iimni jiiTisl.% ni elicit country, 

and lo iciiislih it ihiou^lt taxupctcRit t'Spcris ittlo bnj^ltsh^ I'hc 
tninslation ol a \\ork on law, fiOJii; ii^ dawn ui thi- pn.M-ni d.iy^ needs 
nnidi inoiu than a scholarly kiuo\lid;4e ol the tw<j kni^u.i^cs con- 
rorricd. lUit thaf the \v<jrk h.i-h twcu aSlottciI to < uinpctcnt hands is 
tvulcnt fioin ill!' in.uiy notes supplied, of cxplaimdiXL of quotiUion 
from odlaici.'d snnrccs, aniJ ot aiifhtwtdcs on which dcducnnns arc 
founded. When the prajoct U i:orn[dcted, the rcs’aU wilt form a 
viduablc s<^cthin of a cuni[ni'!icnsivc law library. 

4 

Tii^ Attfiuai CoHftiy Courh PraciU\' /p/J. By his tloTioar Jiidj^c 
Smvt.v, and W. J, BRoaR.?. Uomion' Swvct i!tUixwelh 

The volume for (9r3 of this e\ci.']icnl annual continues its 
■ catAbiished onhT of troaimtint by j^ivfnLi niinuto and clear dctjui“ 
lions of the jurisdiction of the Uounly ('nuits. of tli<? procedure 
before and aher tiial of casc^ submiued to tlioir decisioUj and nf 
the duties of all the oflicialii with whom a may be brought 

r - f/' 
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- jivttf ■rfiUtiOti* The first part df the volume applids ifiese 

[■'■'io the Acf^ by which ihe Coimty Courts are regulated arid"'the^ 
Acts brought directly ’within the authority of the Courts^', 

, ’^ch as those affet'liog Bills of hAcJtangc, iCnipbycrs' Liability* and/ 
Workmen's r't>mfK.'nsiilioi), Aud il tumishc^ likewise the 
,^'Rulc:i, and otitHnes tl^e \’Cry nuiuerotis foTius, which art rCCfi^r^' 
under id! these subjects. The second part (following page 1414::- 
the first') i^; cOnceriuHl with tli<; jurist!ietion ;Lnd practice u 4 iA 
Acts other than thuic mentioned al)ove* such as those which im‘ 

i t ® 

■ cxceptitjnal duties ii|}on the judges* or in which they liave td?!dustvc\ 
jurisdiction or jtirisdiciion concurrerrt with that of tlie High Coi^jjl-’ 
And it! alt these the fulnci^^r of treitUiient wluch is a feature of ttjll 
first pan is iDHiIntaincd. dfune are several useful ^,' 

that at page shoivlng the scf tion.'^ of the Cfpunty Court Act jS^IS ^ 
■ .which replace iha scciiou^ i>r the Acts repealed by it» Thu Editort^ 

^ jbclie^ve that ali new dctisiopis relating the Jurisdictioti and practice 
;'ire mcurjioraied* and the probability of this may well be 
from the fact that Rulen made under sc<:t* a of the Finance Act loi* 

■<! 

V arc included. And these Rulo hear the recent date of Heceinber 
’ iSth 

H 

' ^Local GiJvc,tHmi:nt jgri — igfj. By A, MAt^jiiORRAN* K.C^, and 
VK* M, Macmorran* M.A., I.LIL London : Butterworth & Co. 

- ^912. 

ri 

tnabes the third year of this series, which sliauLd be of greftt 
yimportance to local authorilici and other kindred bodies* The' 
4 perk)d CQvijred is froni January jst r^i: to September 1st tgfa, 
■’''i0.nd during that lime two Statutes of far-rcachiiig import iiave- bjjeif 
;i}pass^ The Natiuiial Insurance Act lyrr (r ^ 2 Ocol V,' c. 55)- 
fi’liSe re volution ised the |W.sitioii of omplQycr and cmploycfi.^ 
r^Sbjops Act tyti (1 ^ 2 Oea V, c. 54) has introduced adtiilidnat 
burden*'upon loc^i authorities and shopkeejicrs, that of 
■^at/lhe' tme inkrpretetjon of the Act m^m the liftSlIi 


nturpretetjon 

■\ G^ommt;ntTJcpaTtmcnts have bean prolific in i'^suitig publ('^d 4 KiS . 

with '*Old Age Pensions/' “Poor I^w Relief,’’*' 

V etc;. ‘All ibis moss of information has 1 wen digested find 
under, rciipfcctlVC headings. Every suhji^t Ims been bruugbjt 
/ d^t*;;.^irtTt;ut fnterfertng with the schema of arrangeuicnt ad.qpS^^ 
AU of these matters tend to make the votunfe 
/ uarftttpractiosiil irifomiatiohjdnatrti^tjyc^'ftnd 
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Me Pr&ftk^^ n^i 'd Pr&fedure ?rhtih'^ h Jndiltahk 

By^ ARTiitit Dknm.v.Nj iLA.^ l'',$.A* London : Sui.ct ^ 
fiftAistell 19 f 3. 

'/ ,Th.is boirjk ^vhkh is otlicT^'^hc entitkxJ ^^ArchLoId Abndt'tjd"' isj^is 
.Mr, J>enman rtitiarks ir^ h\$ Prcfrtr^c, “ei Dictionary in a modilicil 
(om ^ of that xvcH-known atitlmrity ArchboVI. ^Vitlumt an J/M>i/d 
‘ti a'buld he on many ^siUl- insiitiVkiit, hat it uill ^juvi^ the 

immense umouiU oi Lime and irouhle nnli^ss h+; is e\- 

^ ’’ ^ ■ I- ^ -p ■ * 

.c^ptjdnully famihar U'jth the “parent !vork/' work heiiij^ 
pfjsed Oy ati experienced ami c-tpahU- (Jlerk tff A^sl/:e deals wjth 
lAil f|iicstfmi!% rather more hotn ids point of vk'U' ihan tliai of an 
ad’ccicate, aUhoii^h its uM^JuIne'^s to die \Mwt Is not to he f^aitisaid. 
To the Jud^c, of ^viiatev-cr clas^* think it ^vill he wry MTvimuhlc, 
in spite of a pvma^e of sumc^vhat sitspieion-' htiiidhty in rhe Preface, 
ft vcllt he most useful prohahly to ofher r.s nf tlmirrs »tf less nsp'^rictiw 
than the AtitUor, wfm wil] fnid aflvire atid iufMimnlii'pn ghen them 
■Ott many ptiints imt tyushej on In any oLlnj lirjuk that know of. 
A partictilarly useful summary is tliat of Vcnlict oi i^csscr OlTence* 
Siirvie fpf the infori nation j^hcOp tUK^s, howci-'T, ssV-ut to O'* snper- 
ihions, siuJt as dm tpu short whctlu^r ihe jud^r's Mardvil sIhuiIcI 
Ihton to discthsious hclwecn tint Judge and the Dthrei of the t.'otirt^ 
ami whether h is lict onujig for llic short]land wttlcr to wear a htaek 
coaL 


’A^/vVwi?/ Bj J, H, W'vri^. London: Stevens & 

' Sons, j 91 i, 

Mr, Waits has studi-td this com[dicatod Act wilii great care and 
produced a wry elaborale and complete edition. It is rather curious 
'tjt> note how the 6^5 pago^ that it covcis^ incUitiin^ the Inde^;. are 
taken up. There is a luaigthy and c.'tlianMhe introduction vvhich 
up 70 dlie Act itself, vrith abundant nolens* takes about 

fiages^ and the rest <if the book^ i*r no lesa than 330 [Uges, is 
devoted to Schedules ;tnd AppcrRlici^s. mostly the latter^ 
alsd antiomt^d. Two very useful Api>euJtces contain the 
^^jici^ptoymont Insurance Hegulalions, 191 i, and an ihust|ative- 
of the dectsions of tht^ Uinptix; ^^(HJtnLed uoder the 
pSoyiiieni FusnraJice (Umpire) Rognlations igi?. Although 
does his besL ^'hich U. a grmt deal, to ex]dairt the 
ijg^yisiottg of tho Act, the ta^k sometimes seems a little too hard 
Oiw taanipic.is Uwt of KAtt> in case of low wu^s, 

16 ■ 
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the r.iU' of iemu>:rruUon does oot c'cceetl ss. 6f/, a working 
tby/' Ht-re he hit^i to rtioftis ihat “This dau-'e will un(!o\ihietlly 
Hm' to nuit'h dkrus>Hio nod tintuLiifnly, atul iho LVnirts will 
have to f^ivc (L-i isioni/" Wt- hlionld liavv liked a little c^■f^Uout^oo of 
Ihocurioitif ch'lioilkm ol N ontiiniodfi iiuoin[p]oynu'nu’'but ^Ir, WnTts 
hai5 not ^(ivLn any, Seimc of his i'nijci''ius o! ttu" tlrnrim^i of the 
Act iirrj ’UlluvoLir.iblf', such ,)s that nu whieh is— 

^*'rhe section is Utdl) doifvcd,. it is so .imhi^mnis, nod eunraiii^i 
so many j^oirus of diiTii uhv mul Jouhi, ilut it is evdain to me 
lo luurh Iroiibir*" Mr Waits dunks, nnJ in our cplnioti rli^1uly> 
that contrihuiions to ibc mu iEi|)|j>yiiient litiul ^ nniinl he unv'd ulul^^ 
sech uj irtorc than one p^tinv in nb, ihai is om- half [icmty from 
the ciitploycr Utid T\\)rkiii,tn re^pcf'liveK , hut w'e bavt* fri .inotliet' 
work tui tim Am tltut ihe lenmed Autlior ebJEi'-initd this pioviscj as 
lItealUll^^ ill it tbe la^c of eoiUnljuluin toiilil not lie lai-ied more tlmi 
tine jieony pei wopkmnu horn ifu, ernployei a pel one [n'liny trom the 
wrirkman. ’Tliose vJi.> h.ue not folUnvt rl whh nltetiluin the fli,s|jutc 
bttvreeii the dof and Mr. f.]o)it tTeoiy'e would do well tfi kjolr 
al the feuipeinte atul eiirrt^dly wooled '.oiitributmn to the Mitiji'Ct 
in tlw ltf*rud\K'tiii3i. 


/f';W ihf LinJ /Av^z/fA Aif\. Uyt\ J- S. 

Hakitt!* LmaJtHi ■ l oissralile (io. M}i 2 . 

It seems that ftfU iit y^ars uas jjiepjiiofi for die private 

Use of mernl3t:rs of the (dencTal Medkid (iuundl a votijim of rq)ori^ 
of disciplinery^ t dcHdetl m the hi^hor Onuis, 'Hiat a ;>ntall 
vohinie. Since its issiu% some bfiy otliei I'asi s bsoe luen submitted 
to the jud^irnent ipf the ,‘iiipLnor ( oui Is pjf tho Unifed Kinjtdom ; and 
in the prest I’ll voluiiin tiiuse, wiih the casfjs eomprised in the private 
Issue, have Iv.en brt'u^bt li>^L^||ier, nind tbn woik iiuule accc-ssTf^ lo 
the puiilic. 'Ihf. case ctf ///// v. C/fffff t/y report^sl ar lengthy i,s a very 
interesting one. In the Api>r:ndK lo the Ixjok the ^e^'^^on3 of the 
Mrdical Acts of 1^5;^, *859 and r 83 h, ru>d of tin* Uentists Act 
wih which any of the docirfions are eoficerned are net out m;fajL' L 
Thisi pnblicatujn, preiMrvd by !he Solicitor to the < Vamcil, not ont3'‘ 
riECctii'a nanl hitherto unsnpplu'fk Imi k { oiupleLe m hselfi 

4 1 . ■ 

/C/t*f/fi‘n^nrv 0/ ilinnnn P/'int/c Lmt\ liy W, W; ^ 

I*ucKfAKii, iM.A. Oinihjidye LTmverdity Ihess. 1912. 

This j'i a itcholfirly .uirt thoug'btful treati^rti ou the mexhau^tibki,. 
aiihjcict of Roman law* Though iioihiug sensatiutial tho,. 
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4i?coVLry" in the last eetiUiry of tlv- text of 0;iius in a psTluniist;:ii 
can now be lonkei] for, yet n scfin Ij in tliat 

ancient subji^l, many [wpi]its nf fre'.h interest, such, fnr eTtamiilej a'? 
the betrayal, partly* as the Anlht^r mention^, thrtttji^h a fl'. lernuniilhp^ 
jJTOnonn \n the h-ntiini’ie bent^^ applit !) tonf the fad that the 
text wait orr^^inally'I'i riikm nry/^/z/y^b. 'file pa^e-. i>n i'iimfnfm 
are very eUn’uUtniy; and sri are !hust: on It is too (»fEen (he 

case that the rules under whleii a [rei^pje lived ifi I hr gnmd-tir 

that was Koiue^'are nt^U;f‘te<l nind half Ibr^^otien whe n the simiooiis 
life of th(:r bur Is etili red upon. Ihit Iftc pfiti iJlioner who sMshes (■; 
ri'snvc hi< learning;, and the stniWnl xvho !■> j>je]jiirini^ fin exandnution, 
either at Ihr bar nr th'^ Universrty* will thnl hi this a ready itnd 
v'uJuabie helje 

Wm^krnen^ tV^//c7JJi?4v>v l^y t’. V i \ M.A. 

J.ijmJonT S^u-ct tS: M.i%wr!l loi i 

OiU o 3 the inuIdliJHh' uf ■\i'prs wlnrh ei,i]|r^ ujj r\ery year for 
decision under the-^o Aelt>, so iiuinv nd^e neu and diJlitsiit ].H>ims, 
st]e|j, fill iu'-iuner, ,is whettiei p^'uain hshpjuiir ii aif shoo; hands or 
ordinary srrvaiUs. dial tins ti.ssr’i nurnhi t run hv por^rreet] fioni 
I'Cenmini^ a Ral wildiiness nt sint;le insnineos only by mdered 
and peiiodical UTranj^enietiL "t'Ui - voIuiiil- ei n Lai ns no less tlian 14 j 
ol such s|KS’i:d c U'-es, thonj;]) it is n anr-t-oH-pj only whh the Je^ul ye.^rs 
iijio-ij ami .ind tiie btaok is ihe mine nsefnl fojni its 

pivin^ Irotii the Author's noW;? takrn in ^hjUEl eases not yiH rrpnried. 
dlife Author aniicipules that nian\ s'Uses svill vsi aiiso otiL of the 
rccynt o| /"r/i/zt' v, undet sect. 1 (3) of tie Act, which 

assij^ns to iirbiti.Uion the rieldeuiviit ot any ijurt^'niu '»> to whcfhvr 
ix cluimiUil IS .1 Nxorkman or els ro the atnoiun ami duialion of 
cou'i|H:nsatKiii to bn ^ivrn. 


T/te Vtrjr/j’ Cour/ 2 VoK ]^\ His 

■Honour Judge Woor>PALh IC. IL 'PiN'Dat. ATk^!Vsn^J. hondon: 
'* fiiHfcrworth & Ctx i y t j* 


It is scnuitcuii years sinco this well-known jniMhation naii estab- 
f'iitthcdj an<! Ihc if>sue for the [ircscnt veur is continued Tinder the alfte 
Jiditooi who have pre^jaicd >(;^erjl proviruis issues* Kven id it:^ 
Ipftgin the work w.is bLiaed on a inattin'fl ft>nn A 
and each edition was probablt'ini ilnpto^cment on its ]jredceessor; 
'sir that drum its firio roundadon and fLom the waLchfubiessi with 
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which this foun^Ution has bwn streJigthenod ami frym j^egr io year 
biiilt ufxm, a structure has ^rowti np whif'h H not likely lo’pnsent 
ft Wtiiak ptiint u> uny tt sL Thu v^ihimc'^i '^vl rrtU the County Court- 
Acta and thu fiulu'' to those rtx:co(ly issue^l, anrl expUin th^ 

t Tuli practice under ihe^c ami nmlcr Lhe other Acts which deal w£li; 
^ubjerta coming whlun the uirKdiciion of the diatrret courts, ForinS' 
to meet iho lequircmcnta M evtry of procedure f^uj^pUed} 
and there arc in^Tied jKo n tiumhci of Uihios cipi't'S'?!}' designed to 
afford rapid i-nlii^htciuiu’nt tn o }^^.’ar^^ler in dlftkuhy. The work in 
of rouTsc up to so uiuclt sn indeed tliut the provisions of the 
Idnance Act of \s.^t yistr rvlutrni^ lo the adjustment in cerlatu cases 
of the hurJciv of lui^ncc duties is instirted, idthougU the Ijtulen under 
whivhp in ik’fatdt of a;;rui3nienu terms arc to hu settled are not yet 
istiued hy thr authortlies. 

h 

Second Edition. I'tcftihc im /M (\w 

of Wiih. Ilyf\ r*Svsc,rit. Jackin: Sweri Ma\\v^dh iijra. 

Witii a iciist' of flifrjruU 1 diloft suimounted^ i'- * Hawkins^ 

in his first Lhe^:ict\ >spoko of 'fthe'T:»sl mass of reported cases OU 
tv-sramtini.ir) con^tnu.ii^m/ His jnIuou.s task was io c'siracr from 
ihi^ opprussivo materiuj tin- vit.d principles itumiired in Its LHjwtld* 
erin(^ iibmui.uice ' and S-hU^ ivillc cluHr dkcernini'ni, lu- :iCCotup1t:>hcdj 
;initl, in mfKlMiitje <iiruenstons as he'dewt^uod, ujnhodi.'ti them wjlh 
severe precision m a aeries of rules *M>ci’<'HVuy lo be kuo^vn for 
purposes of const ruction.” 'Jbe ability with tvhiol’i he drew out 
their principles has lievn rccognhL'il by a genemtion of lawyers^ and 
, ,has ^am und ag^in obtaim^d the tyimnicn^iation of tJic Jlciirh. 'At 
the time' of hb death, it stems that he wa«i r-nllecting detail for ti 
Second Ltlidon. These detads have pasacd to the present KdrtoT, ' 
H. and hCn with knoidedj^e and skill worthy of the original text, 
added ca'je^ decide^!, utul ao brought th< work to the tovujj^ 
'tsvdayf I'hc tivatwe du.ds only with rules of construction, uot.vdo^', 
' ^Ics of li\w% but wit)tin ita uuige there is no Iwok that cflti with 
/ Coh^desnee be consuUcO. 

Thiftl Edition* Iauo rifhUin^ fo W^r^m^n^s 

* ■4iy;C. M. K^"OWJ.^;s, Tf^Ii, lajindon : Steveiip & Sonii. lUiii*- 

ft witl be many yeara^ if fho time ever btCottte^ ripe fordt^ 

’ the Workn^en s ComptJti'teitiritJ Act, with the l^on of sieotstbris^' 

■.^ubtfe'cliffetctiC^s winch it has' d^mbded, c^u'l^ 







;ji^t in tliis bf>t^lc'ini c‘Kpenmc:ntFii ancl yjarti.'iJ advance tti di-it' 
jjbsitiun has been inadt: by in thi^ fonii of pruj-itNiLiin)?-; srjmc 

, of'the priudpits vlnch hiu c boon toMf^d, and |KTba|^ fouled, by Ihe 
judgiTiients flelivon^d on diem. A gf?tnl many iidditu^ni^ to (ho 
}jai33'''ot' tht precodiij^ volume have lHH;n re'y;urOfl in tiu‘ i>ri Si^nt one ; 
the A’figlo f'rench f'omvntirin, for iiiManco, and the Xatiortal Inanr- 
attcc Actj and of eour>o tito kulet^ and Dnka > f>f tyi >, The Woi !^ 
^bafi tividently required [injlonf'cd anti umful i^Kpariukui, iiiul the 
'volume is nctoasarily cjtio of bull, huL llik la not U* verbi.jge 

in the treatment, btd to the a bun Jam Hd^alk^n under the Aei, l 1 io 
notes aio coiidenv:d and evplanr, and the work may f orJidotUly he 
ompioyed as a mjuuul. 


, Third Edition^ Ayt/i’o/i l+y W'AtTKi: (\ Kviu; K.C- 

I.ondoii: f^uttoll^orlh A: Co. 

Tbh woik, \uih its ahtli^ralhe iiM<, 4;^o established , 

. it!i posKinn on its ihjnmii and inif»oiTa[>t jmIikcI. Diduiih and 
iiiiporbint it is noa-, and Jt (iremi’ies lo bi eoniL mom diHieidt ami 
dvijporUint stilh l«nh on ata ount of die m w ohjtrts ot radug whielt 
the de\eIopEnei]l mododt Jiirhistiiri! fOnJilknis have eiiaUil, and 
rdi^n fiTimi the fact tbat even vUhomte defhLiens of the tionse cjf 
liOrtk leave many questions nnsettledj ''tirntnini.-s r\<in amouj^ those , 
ihiHL they prok'^s to jvt'Uk 'J'his wlW he at once rnident to the 
Tcad^^r who permsen Mr. Uyde's ovmments and eEi(;ei->n]S on two 
very inq^mant receiu deeihirns <jI the Ibujsv of naiuelv, 

\Ctfcaf /^iii/ 7 f*av Cf*. v. /nTitMiry i ikaHTii; with the 

‘ lUtirrp of railways, ami Krrify v. Jh/fhkf 6WV/// with the min^ tif 
buildings vontnirnivj^ machinery. Iluih of tiiC^-e dertsiens will lead 
W many appealu^ imd ^fr, Rydc state.s that the deciMon in the 
' latter citse is in some paths of England systeiijadcaUy igntmd by 
'.th6 Rating Authorities. AU uho know* Mr. Rydc^ work can rely 
■^ow the edition having been tborougldy rcii&ed ami all the new casen 
summarised. If to any of oui readers tin: sinmnianus may 
?^J>ear too full or tlie utations too long, they slkuiUi lonuanbei that 


'Ji'tJfc lx>ok is intfndc'd for' use in many piaeos wluae, ti» use the: 

ivords in tho Trelacc to the br&t ediiio(>T it i'i dtfheuU, if, 
. i'i^^impo^sibie, to havuaLres^i in a law libiary, and it intetitfed for^ 
of Pidny persons whoise Kiw library, evtju if iwk:esstblei h nof 
fbtmsKed*''' An Interesiiug and inv|Mriam part the riefhe« is- 
Buggostio^ arc nuJe jis to what the law ought to be> 
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'X'hc firfvt Is Ihnt there h ur^eiu need of ci>dirxtalioi> of 

the pnu'-tine. The illustration j^iven of the Acts that an appellant 
(cutMclc ilie Mi LrO]> jliii) lutfsl roiwuU to knrnv to whoni notir^; of 
appeal mit.sl l>f' aiu! ^ehai leoj^th of iiotut )s 

conclusively provcf, lhi> pohiL Another anioiiilment / 

that there Hhonhl be a Tt.\i] elfeeiive ’ appeal from the ileeiskm‘'' 
of Quarter Session's, instead of that potir ’^tihsliiute. a speoiiil 
AVhCTT you ran I n htalrd. Mi, K}di' aUo ronU nds that tberei 
should a ri“i]t of apjieal aj^aiuM a pivAiikirial Hit. Tfe also gives 
a nun’tber f>f v.ihiahle as to llu' fuim of anj Act to endiiyi 

or :o amend ihr oMuing Inv. of these m which we blionht ftisli 

parUciilaiiy in call atlemion are. that such At t should he made 
ronsplt^it m itn If uithout locpnrin^ to ho snjiplenu'nied by rules, 
and dial ^‘(he li^idilunj sln^uhl n pe.d- and shnuhl nevei ro enact 
-- all [NtniiToiis euaUing the l.of.il (loveinuient iloard <n any other 
CiOVLTnmrnt 1 lepevttJieui lo nuiive ("Irdeis sm h as m'lV hi- made nnilet 
seer J nf iht l-oial troomniiul A<t jSga. berha[js the most hn- 
portant for evt^ry ilny prai ticc \< the powei, ^vhieh Mo Kvtte siij^goSts 
shoulfl tic givi.'n to f'tnuis, !o i-Mond the tune for doing acts, etc* 
A u.st'lul Appendix has ht en udileih sug^eso d and itJinpilod hy 
Mr, hh Ah Kfin-'am^ diowinp die audiontii s uhiMi appiuni the 
jisstT^smenl eoininittees l<'i the several pan^hi;s m the McLiopnlls* 


Fourth Editionp /.ri:e Ui iUti^rk IJ:^httn^, 

Ihrvi'r Jly W. E. d'vnOKsi i.\ Jojo-’s, J.ondon: 

BuUei worth i'c f'n. rotfy 

The |>rC'ient edition <»f tins itaiutard \unk luis been eiittrely re- 
wriiit^n and u'’C.vsi. ihai it almost 1 rjnsdtute.s a new woih. Ten vtMts 
have cUpsed dneelhc a]]()earanre nf the third edition^ with the rehuU 
that the in novations lue uhnost too nuiuerotis for not tee ’ivithm the 
purview a short review* d his branch of law has become cf enor* 
mou$ iinportaoru having regard to the inirneiiSiC capital inveMCtI, Id 
fact, the f+gnres i^iven in tJie Pr<:fai-e almost JaK' one’s breath away:/ 
The Reports of Ihc two Joint ("orumittees presided over by 
'('toss in rSyjj and t8yy have been Inscyteib the importance of which 
in>y gau^^ed ljy the fact diat cfTect was j^iven to the recoiiinicnd*j: 
ations ol the littct report hy the Electric l.ighdng Act igotj- 
U) Edw'. VU, c, X%<: Ut\{ is divuleJ into two Rarls* llie first' 

Vart (onlnins the *' Uiw jelating to Kles'tric Lighting and Fowej;^ 
the sot<iml IMrt, tht i^vw rdating to Electric I'raction.'' 
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Acts havu incTOMseil t'normDii4y^ and lo honi^* uxtoht a form 

IS bclni|^ 'f"he frarni d Aulhi>r j^atTif7rL-ii hh mfniniation 

from mnT^y soiirro. of tht" lit^ard of Trarfo* Unotli, 

(ViHnis tV has't; lH'lj^:tl him ivitli ^■^p^■lf’t^.alla■ of Ijirth hraii<J)ES 

of his j>id>|ijcL Tkt* J'.hrtrHijf} i'; a ^^^^IlIrfy Toa(| m,v,sjiapnT of hif^h 
NUtudiu^i flTul Mr. auirh to tin; not only 

lending hhn baf k HU'S for nifcronCi^ !>iit f<^r altowin^^ him lo 
caries reported onlv m dn*; piprr ami itthivr [enlnmal jOuovtK. 
Tlivn* not tbt" slightest <loiiljt ihut thir pit^^iu etlnton hi ar^^ the 
imprint of ^yldc e\]K’iioi}Ce ami ^iia( lerUniral kntmUdge, in fata, 
I'vcr)tiling has i>orjn done to nwhuain ihe !iie,h standard rLai'hed 
by former tilitinsiH, 


Fourth Edition, hiicr. ,’f ifh tfh ( 'o^t ^'i s 17 *'hi ^ - f//e tK 

T. llAlfTf, i’hiLnldpHiu ^ AIKav hane i\ SeoiL 



Keadi'ri of the /.-ra' tni I /i'f,nre hl-goe^ b.U'k 

to iSj.jjV.ili I'liul m ihi:^ [‘hnbei nnnibr r inr ih.ii \> <u .i h png mi'I 

mlcre^jliiig alia Je <pu rniouitUiiinul; C^piiiN cif ArbiLnpli'in ' liy die 
late Mr, i'Jtiids V MMOphirej' lejiihit of ihK n-.nv lifs Iv'ffire 

ii.s. Unlike 1 Eh: repiinu fur tvhh h \ve a^e iMiEib'i d lo tlK enh-rpiiv^ 
of public oiganK.jlioos and '.oi t* ih.- pn x'olunie piodTK't'd 
by pnvatr uiunilirenr-\ afid b i thu'pE bv llic ■'Oii ol ih<' Anthoi, 
Mr, T. M liling baUdi. Mr 1. W. IkdrEi ahti Mippl^s a shorl lotni 
durttoti i,iUng tlio prEU'dpal di taiU of tin: Antlipn -, puhhi. hu-: ami 
ho has uvuIl* adduhins m die mon'’Siraph JV'iir an anncptatij^l c^ppv 
in hi^ '1 hose ua tiiiie rhe nule'- or an in*r'\,\m viith 

Ijncoln hmards da‘ rinse of the Uivil Wuy Irpms (4 

Richard CobcleuS and hllioi^raphir fasmelp'-' taev tM Mi, Ualeh^ 
lethirs 10 the pn ss. 'TIk" itn]joiiatie<‘ of th^ moiiogiaili in 
UiK t IhiiE Ml. Ilakli, as tally as ihS6j, jjre:.s(d iifum Jaiaohi the fdiM 
of an Atbitudion to settle the AUUtma question. Lite oln ' thought 


it an amiable idea, hut not [nj^i-ibh’ just nenv, us the mijlr^utuiui is 
Still £i long way off" And, in London, Mr. Ualrh 'M^iuiul mi one ti> 


treat it ntJvorwUo tJiao as a conr< ir fif a weak'in in tied tsiihuskisl^ rx’ 


cept Mr. Cobden/' Returning to the Uniied Shdes, Ids reee]Uioii 
even {■ neon raging—sonu peoplu e.dkHi him an 
!* Tiriti.sher! U was ihiougb Tloraee flrrely and the J 

Th'lfUffi- that he obhdutid a heuiing foi rht: seh -mr, anil hi^ iu-rTihes 
the grE Utr?)i influence in iis birtheiamo to a le^ lure by Ihof. t.oiiuien 
Thu 7'riift/J/t^ letti'r (May i.p iSfi:;), L pimted in btiMmllr: it mgi 



A i 


f. j’.: 


"su^li^ctl^ that':‘^Hbe woiM a^ter «J1 

and uHsatisfatctory profe^ ,oi^ Utfgabon; ‘ anifr'Si^JI 
\riyifoed and ('hristiati way would he by arbitmtion.^ 

/tfeilStrily Micm dial Mr, Balcb is enfiitcd toa m^ich more CQnspl<^^ 
in the in<;mory of pnblictsls^ and especldiy of piirifirists,"^lhli#i 
'Vh« occupies at present. 

"“' -One of Cotxlen's Iditt'irs make^ mtert^sting reading. Rbfa^nn^ 
ro the campaign initiated by simic *\ruoricmj stateHman W 
Vlytr, Slovens, to fix the i>Ficc of gold/" he reniarks—When. ^llS 
succtjedcdj f shall pray him to come here to regulate 
. weatbet,and put down the Ra«!t wind r' 


., SteV^enth Edition, and Ordas. Vofe.' By 

'A R. iNoehN, k*C., with F, 'l\ FJi.cisam and H. G. Gauiieit.' 
London : Sicvons 5 : Sons, it^ra. ‘ .j.;; 

In this nert'edition the Editor ha<? had to eJK'ounlyr the forniidfLbte 

•■ fe 

' tatikj re<piinng infinite care, of bunging the forms dotm U> 
-expunging .such as bad bccumac obsolctL-j and sorting into strtc 
\gr(Jt;r the marginal note?. Besides dds, he hits hiul to mcor|>orate 
all that was rteccs^jvy of the numerous Acts |msed smee tho last 
' erdition^ and lo supply to them the rcquI^Jito explanatory notdg^ 
All cases to the end tif July have betm noted. And even the Acts 
of 1911, iKtssed while the work was going through tlie press, hiiVe,^ 
aa far as i^tssiblt, Ijcco dojilt with. In the rmmcrotis as w^cll 4^^ 
rattjeate subjects which are allotted to tUiaucery, Itiere 15 aijsuraiKis 
Aafefy in standing upon the aocicitt ways, and, on llte oiher 
a-probability of peril in straying from them. This unifjue collectj^h 
‘ of precedents, long ftotilcd and well iin<.k:rstnc)<h ufTord, >n £uch: 
. i^ltantstanceis, u miscellany of inestimable value to & prar^donj^ 
adheres to the models supplied, . 'I’ht utility of these 
approved forms U extended by ttic fact that the Judicature 
to every bmoch of the btrpren>e Court equal jurisdicij^ 
.’pi^riourice judgorients and issue Ordvrs and Tlule^ for/hi t 
th€ precedents have become moie widely appiicabfe 
features^ separate from the appUcution of the %ni^: 
^pii^enUd throughout th^j volumesj such for instance ^ tbft' 
'JX^quity. Judges, from 1660 to the present time. Jnformftdoji ' 

-ifrojn thiglhae becn found useful in Cou/L In Cbiptet^^V 
:,;Appeiif^^tlie efTect of sect, 6f thV JUdjcaliire'Aut:"-^^^ 

;'&f4erftd .in' «>me very usicful notes! \ ■ , genml 
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^ (Rueful re viaion. ^hc work altogether is *'pvodigiouV' 
^ Images only (though these ruimber over 3,300)^ and 

ih the approprihitenesij of tho vasit ntmiber of c3uitnples 
Ifi the sCtiipulous cEtre with which the great uiiderULltmg 

iW^’been edited^ 


ft . 

* 


l^leventh Edition* Cewp^jim' rre^edt^afs. By Sir I^a^cjs 
PALMF tt. Part llj Winding-up; Part IJh l^ebt?ntures. 
Stevens & Sons, jgr^, 

f"" ‘ 

Francis Palmer’s invaluable treatise on ihe T^w velutiiig to Com- 
has been divided, for practical purposes, ij:ito three Parts of 
Part I dciik ^vjth tlm eicrs-duy life of a compan}'. now 
Part TC 'Ahich deals i^ith all maUtis ntrccs.s^ry for an aiiend- 
at its liist sickness and Ihml obst^piies, Thi^ v‘i»hiine is divided 
4 nU> three scr lions : section 1 gb i“S ns inforiii:uioil as to a " Winding- 
f the Court/' section If treaU with Vohuuary Windiny-up/^' 
[t^dd sSjfifeTV'lJlT deals ivitli ''Winding-up under Supervision^’ 'riitre 
Aje ft VO Appetvilccs: (a) SuLuLcs, (11) Rules and C)rdcrA, (C) Practice , 
directions, (0) Mflscdlaneons matters, (k) 'J a hies of coiivsjxjnding 
sections and rulosi^ When it \a mcjitioncd that the text comprisos 
some eight hun(jra(f"(jnd ninety three forms, mimy tjf wliich have 
•not been printed eUelvhero, it be obvMHes that no pains ha\’e 
It^rt spared to make tW treatise comprehensive and up m datn, 
;Mi; Edwar<I Manson has assisted the learnetl Author with the 
tT^ttOn of this ocUlton. 

III deals with nebentures, nowadays a most important 
vbjmiich of Company J^w, especially when learn that it has been 
. that ^£500,000,000 is now invested in that class of security^ 

Preface Lhe deamed Author has sketched out a brief history 
^^tbe developinetB of lichentures from the time when a fresh 
was given by reason of the decision in f/i rr Psftatm 
5 Ch: 31$), down to the presctit time* In Sg chapters 
^^cuh subjecteUicidated in a masterly utid wmptebcniive 
Slw^n r. The ifotnis comprised are'of the greatest pmeUcal utility, 

Robert Morris have assisted Sir Waheis 
pi ^ preparation of this volume^ 

do^^aekBO^lcdgn^ent is given to outiiide and amateur 
lO-virbi,ch there h no doul^t that the tyriterj 
Both yDJumes are up to that high staad^ 
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fif knovlc^^c iind industry >vhich any reader of a le^al tr^ViSe’; 
beariii^ the name of Sir Frauds Falmur ^^ eiuuled U> estjjoct and 
inVtirLably - . 

Thirteenth Edition* '4/i.ut//'^ /W/ta/fts of ///c Eti^ihk cf 
CtPfUnHk l!y A[, Ij. C(Wvi:Rj M.A.* 1> C I . O.sf-jrd: Tho Cliuiiiidon 
f‘rcss, [yri. 

The ptjpnUrUy of /ht^o/t ofj Coofroct may l>e j^auj^rd by Uic fact 
that the nmv ccUtlon appr^an d in lyio. Ilair-^vay helwetn ■ 
Leake and l^ohoi k, ii is pre i'inint:ntiy a boc^k for fK^hinen^ and 
stiidentF!^ aUhou^^h iE> usefulness (Joes not end Ifiere, One notices 
sotne JtUght ■'■banjos in the present cdiiioti. The chapters are' 
num]>ert:il oonsf<tilivdy thiouphoni Ih^j x^JioIc voliinn^ in place of 
commertcin^ fr^'^h in c,y'h l*arL as bi Ion', {^ontract ami Qjasi- 
Coijtiact is now di^nilictl as Pjol VTl, t'hapfrr X.\l^ insfoad of 
bein^ a no man’s rhihi us ht.‘[’orf. 1 >is('}i;ii of ^"tuUracl by breach 
(Part Chapter XfV) has been \ery cotv-»u[cTably rc arran^j^cd and 
re-'-vrittenj ;3 l iri.miAst improvement on lonner cfiitkiii>. Part 11, 
Cbaptt r VI, ^\h!(’h cinals witli Mistake and Innoi i ^,iuiMcpresenta' 

t)f>n, has nunc in for consideixibU: re nnuk IIidj;, which make^ for 
atidibonal symmetry. Aiiixircntly, Sir William dn^Non Mill vuntimicS 
to exercise u hiiH\oleP}t sn[Hjrvi''i(]n, altlifiu^h ^Ir. (iwyim h 

the Kdit(jr. 'Hds am:dgrimuni>ii vif hlives bruits atjHHit ijiosi happy 
results, and harl-, one to bclif’^v that in/ O oirai! will mmntain 

its position fls a i^choiurly as wj.U us a ptui'lital production. 


Nineteenth Editfon, Wo^tfalPs of iMmilord n^id 
T^/utnt, l?y W. H. Aons, Nt,LL.M. London; Sweet 
Ma\welL 

The first ('dition of this standard ’i^oik was brou^jht out in iSo^, 
enthcly reiuodclk'd iu and stwen edhion', were brought out by 
tliat well-know n legal w ritci, tire lak' J* M, so diat now it may 
be said to ocenpy the pcisidou of a legal Mr. Aggs waa- 

responsible for tfm cfghleenih e^Uik^n which he ha.s now thoroughly > 
overhauled and brought up to date in the present one, ^iince Shfc'-i 
j)iib 4 ft'ation of the lasit cdiiiEpn, Ihf-re has been considerable 
both m ca.se law and suittite law. Markham v. Paf^et (L, R. 

I Ch. 697) was a rc’iiew of the authorities u^ioii the question 
llu' covenant for quid cDjoyincrtl that cati be implied from any 
wvitidb of letting, Thu leariud Author apiiears io 
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of that decision, cynskU ralik* df>ubt ^N]} remainV Ti^ v. Jlyrnmi 
(L, Ku. [jjji j t fv. 2J4) tbf^ \Listi,T of KolK J^iid d/mn rUun 
general principles a,^ governing forfeiture, huX Jn Ibc House of J.ord^ 
it vmfi heliit tb^it no such ruk-'- could he usrluli}' iaki dfnvtT U tLcring 
the iliscTelion of the t,'oiiirL Tltc Court of Appeal ron-'iilerL'd the 
eiue.stion of a tciiantV obligtnions midur n psuripig Ci’ivcnant'i in a 
lease of old premt^erf in thi' r-jsc of v, WttAt/y R* [njii], 

1 K, ]J. 005)h 'fins flFjcisiiui .ip})^:ats to h;i\v shaken tUe jujgiinjnt 
given in //.vA^r v. (I., R. 2 tj>. Ik >1:2). Three hn- 

porUmt iicw' snitiites have Lceii jjasi^t-d 1 the Agncullural Ihildhig?: 

Act 190S (8 ICdw. VfJ, 3$^ thr SomlS [folding-^ anr] AjlutiucnU 

Act T90S fS h’dw. VI h c. 3^}, and iho } aw of I Jistress AinetvimcjU 

Act rtjoS fS Is.iw. V\], ^ 53). Thu- last muiniop’iL-d I ^lTgL■1y i x- 

tended the [>nnC]pU' cjf thu l-otlgers ilouds ProJd tjfHt Ad 1871 
Oi ^"35 ^ 7P) iVfuI g;Ur liu- in ihal rrsjiu-d ioss ngidily 

and a Ingi-r appluaiKin. Of tout sc ii ^rinHidvrably dnnimHhes ihu 
St‘/:urif3‘ tiir landlord foi the n.roA^n} of hi^: rent aitd gives 

Certain oppralimily foi hand, ind al tlic snne time the Art will prove 
a great hfam to a huge portion ot Iho t ommuufM. A niin-fr impro^o- 
UH^nt in Iho present rdition h ihal dn d.nr wheu oath ra'ic aa- 
Ur ( Idol I IS gi\rn. 'I’hrrr no doubt ^^lutr^or that the n oik " [ait 
ijy Mn Aggs is ^iam[x.'tl whit thoioughjicss, and iindor his 
able cdhntship ff}wt(/ii// will retain dx high posuion a htdrls in 
legal liuratiirus 


Twenty-third Edition, /.O'-h Hv th 1?.. 

HiU-, M.A. f^nnUon ; BuUorworth 3 . Co, 1913. 

Though this work is nearly ontiilod to the olami of an An^'ieiik 
and though many of its nok^s having maiutainud iliuir iniLgrhy in 
cduion after edition, liavc now niiuost flic aulhonty ol derisions, it 
hM not yet attained the i^tagc of abhotute ruposv, lor the far-cxtcnUing 
■ Finance Aetii^ the l^hopsj Act of last year, and many other alliances 
of the subject have called for incvujjrjralion in tlw tc-^t. fi is soiiuv 
b^hat surprising to find that, tii a suhjs'ci wliioli has a j: pi I to modern 
< yWund, the s^tatutcii rufem'd to go hack for the long pcricKl jif 550 
Some ver)" useful features of die Uiok rule, tlie Surntnary 
y,jif I^O-'iisiiig Acts from to tgoh, the diupter on .\ppeals at 

g6, and thp cbapicis on Clubs and on Rating, Ahogelhcr, the 
a cojupleic and practical treattiC on nfialover tonceijis 
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Tho Inm qf C&urf a^td of Chattftry, Sis ]tctutcs .dcKvered,’ 
Wfddle Temt>le Hall* I.ondoi>: KiitmilLati & Ca, 
lectures wilt he of high intm-fet to every member of tho 
! homuj ill India, and in the ll^minions aaoss the sea vh^xiu, 
wearers of tlie gown jutmiriisLt'r law, DdivtTtid as the>' wt?¥e by 
' men of distinciion, with espet'ial l:nowlctlgc of the subject apd 


a^'cess to archives outside public leachj the lechires bind togtithi^, 
more information than Ualf-ii-iinndred hooks would yield, Seldoni^^ 

is such vaUiu furnished at so sUylit a cost, , ; 

■■ 1 

77ie Law of Kvide^ice as admiaiiUrcd in BHthh India, ' 
M.LLtnr CrjAxnua S.vrkar, Uai Ilahadiir. Calculta: M* G, SarVar 
ft Sons* Author has e\idemly besioi^cd infiniie paip's 

in the preparation ot this woik. It lohow*'^ the usual form of Con^*^' 
menlaries oti AcU of PHilLimeut, by setting out the sections t>f 
the Indian fividen^'e Act 1^172 and illustmiing them hy notCJC Td 
stren^ihcn hi^ conriusions he has consulted tht te^t books pf a 
gt\iat iiu!i,1k’t of English and Amci ican writers, and icfefs to a 
number of taw rcjiorK of hodi eonnlric^ ns nell as of India, The 
work is a pr<Jof of gtcat jxdn'viaking care and of a dfj^lrc to nvake 
the book a useful guide to Lh*)sc who have to practise in the Indian 
Courts, and at the hands of these it dL-serves a great success. 


TiiC Cofyns^^ii Ad up r, lly ri, V. Keru* London: JortJUti &: 
Sons, jyi2. --By sccL 31 of the A^i tiolMjcIy is entitled to copyng^ 
‘ otherwise than in accordance with the terms of the Act * ao th^t.'f^ 
irrcofindlable decisions of early days by which tlits class of pro^k^rly 
was lidd, first to bf a CorUmon laiv rights and then Utor to hay^ no 
' protection outside the statute of Anne, neetl not, except chii^y ^ 
bisiorical purj[>»Stfs, be tmw closely, consulted, But d'lough tpiftpy 
'-'diftioiUies are thus rCtuovcfb the Act needs very careful nodri^^.£$i^ 
It now includes, besides liicratute, inattei's such as 
'■ \Vofks and tnechankal contrivances, and euends te Lh*: Cdi 
liable , only to tnod I lication$ by the Doniuaon Icaiskture^ if jbi 
/ Ion a subject of increasing range, carefully edited as this 
j mafias a convenient work of reference* 


V :1^> 


^ Tii£ Ldti* of M^fmordinafy on fiiyh^wnyi, 

London: Sweet ^ AfaxwcU.. jf9U-^*Tbmjgh at " 

' U6<!,bf a bighw'ay for purpt>ses to which waij, 
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to-the rcmcdic!? for misuse weR% mull lUu pass/rig 
'^i^fu l^hway au<l Loeoniotive ActSj diriieuR of wifori cment* Jint 

cJitiiinishcd by the po^w^ers of the ntiw legMation; and 
this book, in a WL'llcoosidcrcsl division of the KuitiUe*s e^piains what 
fraffic and irhat cxjxinst's of load repiur are oxtrioiflaiacy, and the 
'^nditicns under whJdi the claim of a hiYdiway iiuthnriry can ho 
,j>i'o]jecuted. Ill the Index tl^c Anil^ur prints Ihc names c^f two or 
d’hrcc leading cases in special type whwU is vahiabh- ii> the ^caicher, 
fts readily"catclling his tyc. 


,h"" 

:-S 


Loti* Qf JJbc} <rT atnf luutnathh. Uy 

W. V. Bat u M.X i.niiiloii- [Elevens iS: Sims, ^ I'his is a 

+ 

pHr^t of five lectures <lrlivi:ired by the Autlior at the Institute of 
JoMtrKdisis, and as ncilln r the eililtir r»| a ncw'.papcr nor a writtt 
^therein possesse s, as y^t, the pririli-ge ol uncurbed disj^aragcnienl 
tWe of cosV, the ivovk directs attention to points wlieic liitJe 
katmirU or vagueness is prudent. Many befitting iliusirations 
ftre given, thuub'rs v. ieporf<^l in T^c Ttmt’s of jrii 

Jaimaiy, Jyra, for instance, contraslcfl wUb the poculiai caSv* 
of /t/z/cj V. f/fiUi/ri, T!ie slioit < Uaptei '*on tile ca^c for words" 
IS gooil, and tiie book throughout is a practical one on that pan 
of detraction lo wtiidi it iv ilevotoil, 


The jU ts. liy ]h K Rovvk.j LL. R., and K J. ^tA\v, IX.B, 

Lb|uion I Odicc of the arui Coitfeclurnty. n.)tj,—T'liis is 

Wrtifen chiefly fur ijispect<;rs o1 vrcight5 and measures and for 
bakers, but it wouhl he useful to anyone professionaliy 
engaged in bread caacs. 

. ' ■■ 

" Law iff EviLcni-e. Hy W, N, HiKiuiTii, ld-,t). London: 

A: Sons.-■■Prom the [lositjon of Dr, Tliblicrt as a jirofessor 
Lw at King's College^ and from his extensive jira^ctioc hi pre- 
for ejtaminiUlcns, this book may be safely Regarded 

Ir ' ^ * 

Law 0 / Eipairs* By }, C Wo^SFoho, M.A., LfT-D.* 
s Pitman A: Sous.:—A book to remove from the mind of, 
it'doubly tm td^ whftt rt^paJrs about his house fall upon hint 
his htndlonk cannot fail, to appeal to a large number 
arjd ^raetimes i^rplexed by such a question. 
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RSVIF,W9. 

t 

Law Tr/ft^s Papers {n^o^ f(* T<)r(\ Canibndgq 
L'nivttTsity Tress, jqi c!i!lot:tKm will bt; of f^reivt uae not 

oiily ti> rncu in for Tupos^ but lo tliosc who are 

prcpating for the J^ar. 

UWhmi^^fs Casft. Vi>L V (iticW 

series). liy His Thonour Jiid^u KiTKii<;^ K.fL, and l^otJGJ.AS 
Knockku. f/inJoti: IbnutworTh 0!: t'o. —I’bia couUiifta- 

tion of thfl now iioric'^ of ihtt>x' uasos is a report of tKosf^ decided 
during tho year ended OcUihor ioij» in the House of f^rds ami 
the f inirt of AppcMl m liriglaiub and of n few s^Hoctod from the 
judgments in the C*ourt of Appe.d in Ireland :ind the Court -uf 
Sessions in Scotland. ’I'hrM' Jeports together fill 700 pagesj and 
the sjiaciuns Mreich of t]ie higidatToj] on this sTiijject is wdl indicated 
by thf- fact ihat the [ucsent \si!nmc lu.ikcs. \\\\h Lhf>:se ftf the cailier 
series* the fourieciith. The t runpiliition is inticl^ more convement 
for reference tkm the \Mddy distribLstrd cases in the regular reports^ 
hosides ba’ting the advanUtij^e of [>rescntinj^ between the same covets 
the included Switch and Irish decisions, in all the English reportsj 
indeed.'it mi^hi haw been more iielpfnl if ihe workmen's cases had 
l>een printed on a sepitrare division of oacli volume, h’or the present 
publicatitm, the cases have U-eu specially reported by memliera of the 
Bur^ aijd they aic no doubt picct.se and complete. 

PiT/Huiiy iVt/Us. By U. O* Biuri{.\^L. ■ London: 

Butterwi'rth Co. ipu^-^-'l'his is a iih>si useful httle handbook 
and will be of great benefit to lavvyer and Lyman alike. 7'be maiTy 
persons cotmected with ilu? carriage of goods tind animals on rail¬ 
ways shoultl iiiKure a wide sale, w'hon its merits bi’ootne getiCTUlly 
knrnvn. ‘J"he infounation is imparUid through the medium of 
ktnguagc bo [jlain anil uiunvfklvc<lj that an)' person witlrout thO 
slightest claim to legal knoi^declge should readily midcrstaiul it. It 
wiU be seen by a glance at ihe contenb'^ that within the compHS^i of 
mimv. hundred odd information is given upon a variety c^\ 

subjects Vr-bich crop up in evety-day bfe. If this is, as we gatl^.th^ '' 
first that Mr. Ijirclsam has wiittfu, his .success ^^hould T^mpt/ 
him to persevere in some more ambitious w'ork* j ■ 

Second Edition^ T^e Law a/ CapyH^hL By I*. C. F. 

K.C.S. I^ondon : Buttcrwoith & Co. i9J2.“^A ne^ 
of this work was neodedj noi only because copyright jhjiw 
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SfJloiy LiiiflL"!' tht: Act, 3UR bf'Ciih^ic ilic HisJ miL w“*is 3>rouj:hi oizi 
' before tlic Art catnc into and wli^ti no Kitks aiut 

talions undi-'r it wure rcudy, atljurKts v\^orc not 

isMiwl by the of i'radf liJI June t^rz, bub bein^ no\x" 

inckuh'd, in;ike Lius one ol tbc rAilic^iL (unipletr OJI Ibe 

law, Btsklc l^ioae Rukh and I hr Uil] Art, intli iifiies^ titi: wotV 
cmikmis the Hj0t> (.'oj>yii-l’it Auofthr th^iu'd the AiKtiali.m 

Copyrij^,bt Art of Itj 05 , anti tbi- llrrlSn t "ontciitioii ol t(>Ot> 

Eleventh Edition. ./. A’- C ifuhlr fj C^mipitfiV timi 

PyQeiTtW liy H, Iokjjax. London Jordan Siai*-. 1913." 

Till' AuLbor, who i'i a ftKhjAiny ri'i'islEatn^u agent f^fgT^aL rviv^nencc, 
bad for the oirjert of ihr i^ook thi* de^iR- Jo inrrL tlie neetk of eotii- 
|>iiny aud )i ollin LLvn]i''n jis utTC mk'JVVa'd, b) 

out mm Lrly the t kanjiijnii-< Art mjoKj tb^ ‘^t.irup Art^ andj ^o far 
as Ibiy aifi i't t ouiisinSo'- .1 ninoibrr ol otIu j \rts. '['hr leininders 
tn srcu'tariL-'' wEl! be nst fiil to and lltf. AudiorS |nir[n>sr has 

apj>amu!y tieon atLiim il with good 

Nrd iL “ i’iu't't^ntriupoiiiiv I'orttgii Lin'ralufr 'irntin I'l litUl over 
owing tf> the rsigi-nf y t>i s|]are 

A i'i^CLAnn:R. 

111; ihi' AngQSi t’f liji';; .■'t ]t,igi 49^^ ht u ot-v.iiig 

T/tr Aif\ jt;io !v-tnjW(,i. wJuUt 1 niigii’iluhitiiig 

Mt» CtfllAi'd ii|j'Tfli }i x^t!rn.“^aLil ljusr 'jJ tiiJik* iMii,ir\r>t till l!ii.‘ ^ijiidiuin nf 
the Irjok tn IVllutV wf*it i ttiJfi*. VFr. ^’’uilaKl ]"iiii> isvm; 

with uUt RL'\a(?wt:c ^uid tJi,a -^clicrar -hf himk wji', CiiTs-tuth ci'tn- 

'* ^icU'trci bj iiTVhi.df, ,it;4 pir'.iuulK I tan si-t' > 1111 ]*,mty Un; hui'K ym^ 

ni^atiiaiH The 'l< \{ t'? Ui’-til <'ii U’fv>ilvil uiV" nnd tht ‘ rri^ri’ilpnu 

*' f*f neiulmg* rtoie CLiiiipiicri ]i^ r.^n'xiiltiitnnn with «c5l-k!tciwn ifi'd thu 

*'Chantery JTitl f'^^imnun Lov iS.n'v'^ We -ue Jtl.itl hi CulLird'H 

. stattniu^iiL (Iktl (hi^ro o ab-jiilitudy no itiunchuioin foi oia ke\ie^i,ciL aiseiiioa. 


!>■ 


\VQRK:j or RRFERICKCIL 

r 

iV pyyh'Jis^ya/ KilEtr-i Tw Jt»LV Lank, L'‘iit|ori: 

^4 Wirt^tas. 1913.—-Tliis liaucly ^nid icJiaklu tbiiJe» iA ^lll*^^rett']lr 

".'ifldlic 49tli erlitSfPii, I’ompd'.es an at^jhaU^urji bit lA' all ihe ^liJiitaLTr mstiOitiEPhl 
wilJt it E'lu'it iitnnmanMjf the ohjetiN. lic,, of tsielu sn^l in an 

■ ApDfCudiN h lU (jl'tuLtir dtaaii* iilhirnutLit‘]i yoni'eniiiii]' the tnore iiiipurlaiU t’t 

^Uie' l»4>spihiK ami Ter- ilMi^ lonct-i n,t:d ^ kli tiu' ^eUSciairiU ot te^hunent* 

^ify anil otht'rs liavhj^ nionyy fur ili^tiibutinn foi LliaritaMc p^tipuaes, 

will ftrui tills work of the jjrtuleit powble 







Tk-r Pefiit Seaiftr /^tg. % Ai I'weil. |yC;^ 

U. BAKEft \VKt4’rtSfi- London.I BiUt<f7vtfurili & Ca^^Tlie i|| 

, iMf, rt^wcU^A pnckci wcU'niajtilJiios iho hij^h rcticlwd'hy 
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. ■ ^ L--THE FRENCH JUDICIAL SYSTEM: 

I.—CiVfL* 

T he North tii\d South ure no ii'D^ror each otiier 

Uiun are m.my of ihc jiroEcipJe^ of jnsdeo imd ]jro- 
eJadtire of Eiifjland and the Unite-! States to those of 
■ Franco, and, itd fact, to tliosc prevailing as ,i rale in Latin 
countries. It is not only the divergence iti iniinv elementary 
principles, but the manner of their enforcement— the diL 
ferent way of regarding and dealing with fundam’uital idiDas 
, of right ami wrong and of the best nvethods of ascertaining 
the truth—that makos it so diflK'uU for the Anglo-Saxon 
' to tniderstand Frcncli jurisprudence and the administration 
■’of justice in France* Although at hrst view dm Anglo- 
Saxon is apt fo derive the notion that jusiiee between 
, nian and man is not evenly arlministered under a system 
so completely divergent from his o\vn, yci witli experience 
I and' a closer knowledge be soon realises that the scales 
...ijf;justice in France are as evenly balanced :is in bis awn 
. But for the stranger to come to this conclusion 
time; it requires an uud erst and ing of the cc^titu- 
>|ii JijitiBdiction, and operalion of the various courts, tJie 
procedure, and the administration of justice* 
^;WhUe French civil practice dilfers materially from that 
:;A^ticricaii and English courts, yet the macliinery of 

I. ■ L 
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the Frencli in end is capn.blc of accomplishing 

all that a litigant can atlnin by those more cumbersome 
methods* and with far kss Irovible* annoyance* and money. 
Speed and simjilicity arc the prcdoininaiiL features of FrencU 
procedure. 

The I'rcueli tivil jtidicind in many n‘.’'pccts* has 

Its ar]vantage over t'uit of lOnglaiul and the United States^ 
aS| for o,\;unplOj in the rapidity in which coriiniordaJ dis¬ 
putes can be settled anil the t.omtiavativc small expense 
entailed; in the prodnetion of evidence; in the absence of 
those technical qncsLions <ai the adnii’^sioii of testimony that 
till onr law rei^ort-^i and in ploadin.'^s tliat, altbongli re¬ 
gulated by and contincd lo wed-estubUslied rules, are not 
subject lu ihoio iniL’iniinablc controversies with which the 
English and AnKrlcan lawyer is so familiar* In many 
other wa}s, however* such as pre^'^iiig u judgment df^btor, 
and enforcing a judgment when ol>ULiiiod, hVencli procO' 
dure lacks thore vigorous methods of pm suit peculiar to 
Anglo-Saxon procedure, and Lv>n.^etiuentl)^ too ofuui enables 
an adroit, mipiiiiciplcd debtor* although capable of iKpikb 
ating his debt, to easily escape and go se<.kt-fi’ec; and in 
the non-admissibility in iiKiny instances of witric'^scs, tho¬ 
roughly fa miliar with the fads, on tlie ground of self-interest 
—that antiquated theory tliat once prevailed in England and 
the United States, but which has long since been discarded 
as unsuitable to the proper administration of justice- 

It is difhcuU, if not impossible, for a person* educated 
under the principles of Anglo*Sa\uu law', to become imbued 
with those of the Civil law- ’where exclusively used and thfi 
procedure thereunder. The two systems are diametrically 
and tlieir very basis and foundation arc antag^d-' 
rustic. Under Anglo-Saxon law everyone is assuincd^ tq^ 

>1 > " 

be honest—everyone is presmned lo be tnnocent until prp-\ 
ven guilty—and a man's unwritten word is as good ^ ^ 

bond* Under the Civil law, however, everyone is regard^^;' 
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with sirspiciof*, and sclf-intc’rcsL iy accepted as a suflicleat 
reascin to dii^crcdit cveiythin;^^ lio docs or riays—in oIIut 
words, he is prosuincd to prevaricate, and jxjssess 

the right, oven in the ah;eiict^ of any positive rufe nr 
latiou on tfio subject, of cxchijinp, the tcslhuimy of any 
witness on the ground that, in their t(pinion, dm In^tiinony 
is ijot sincere u^ving to lb': iiiU rest in tlu: litiga¬ 

tion* This may appear like a very bro v 1 atul unjust State- 
merit, but it is not so ; it is justihed hy daily cAperioiu:-;, 
That people are assumed to be dishonest ins Lead of honest 
is ilJustraletl in nuny liitle ways, i'kjr bislanee* tt party io 
a suit and his household donle^Ucs .md t.niployces rtre pre¬ 
sumed to I JO so iiicnpabie of lelihig the trntli that they are 
prcclndeLi ficjiii testifying with the single (XceptioTj of a 
divorce suit* Iji oEftec Wurd'c a party a!id th:.N^(' lining in 
his house and serving him tUc dioCrediP-d- -tlnw arc lU't 

bedieved to bo ^in^£nc in what tliev sav. And shoidd \ou 

^ ^ ■* 

niiicL with au automobih. accident, neither yoiu’ tt‘stimony 
nor tfiat of vour chaiiffeiu WihiUI be received as conclusive 


on the gnnind of setr-iruerei>t; v ni would have to h.pok 
about for some by-staiid<'r or pick tip sosijtj witiie^iS m the 
street if yoti hope to prove your c.i^e in a court ol justice* 
It is for this loasou that one cutisLuitly sec- after an 
accident ihuso coiicemed stamling idly id>out waiting for 
the appearance of a sergent de villc because his n port or 
proccs vi'rhtil is ofHcinl and legal mudence; he jots down 
the facts as he finds them* anil the names of witnesses, anil 


in this w^ay the circumstances aw preserved fur futme use* 

Where certificates arc given i'eivanls on leaving, those, 

V;^though signed l^y the employer, arc regartiod as wort [dess 

^.unless the signature is duly aitested by the commisjoijre tie 

*!jK3lica of the quarter w'boic the employer losldes, tiic mere 

tifivedfied signature liaviiig no probative value* 

-H There are no officcis for the administration of oaths, such 
■ ■ ^ 

y>fe,'^^orr>miasioners for oatlis or Notaries rublic, nor arc 
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mths requiretl, ordisiary ptaadirigs and petUions'not 
sworn to ; and tlie asnal afifiOavti:, so familiar in AtiglO- 
practice, is unknown, except where introduced in a case by 
Internetionai lawyers. In an onlinavy civil case none of 
the evidence is veritied, in^r are there any restrictions or 
limitations as to what may be introduced as evidencej 
tvery'thhifj being admissible even to newspaper cnttiflgs 
and unverifted tolegnmis. Everything goes in, but then, 
'Comes the cleverness and adroitness of the French'avocat, 
who is a master in the art of sifting and analysing papers^ 
letters, and documents, that in the end only such as have 
a real and legitiujate bearing on tlie issue are taken into 
consideration by the coert. Nothing surprises a stranger 
more than to Uc told it is only on the rarest occasion that 
witnesses are licarii in a civil case, and then only when 
an cnqttSlc is ordered—that is to say, an examination orally 
of witnesses l^efore a jinlgc ah mo, :us hnppens frequently 
jn divorce cases; or before a master or referee {arbUre)) 
or an appraiser or valuer who is ujjpointed to 

investigate and report as Ui the bjury dune or the value 
or. quality of work, or the condition of property, such, for 
example, as an automobile. Ihit^'in no instance does the 
avocat personally interrogate a witness. At an enquiU 




the avocat or avouc^ remains present like a disirileresied 
spectator, while the judge interrogates the witnesses, and 
-takes down their testijnony in narrative form. He 
iiowever, request the judge to put some adUitionol quc&tiprijt 
.to the w'itncs$, but he cannot insist on this. In civil cases 

■* * , r l' ■■ 

the evidence is not recor<led in the form of question? atidj 
^answers* There is nothing like those wearisome dbj^ 
the admission of evidence, on tlte ground 
is incompetent, irrelevant and immaterial^ that coosifltn^ 
encumber a trial in tho United States, and as jury 
do not exist in civil cases, except in. cases of 
domain, all those dilatory and, artificial requests ^ 
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to the judije^s cltargCj that so often end in 
th^’ failore of a litij;;ition asvdfi fi ooi tlie intsr^ts iiiv’clvcrl, arc 
unknown in France, In this icspi cL I he French system 
U vastly" superior to the practice iicforc American tribunals, 
where a large percentage of crises are lost or w on, not on 
.their inciitSj but because of some error in practice or pro¬ 
cedure committcil by the counsel engaged or hyllicCamt 
In such case the client suffers, but be is left without 
remedy or redress. Tlie absurdity to which thoso techni¬ 
calities are carried iii Aiiicricii has rciinced the prardlce of 
the law to a Idack art, in v\[iirh the interests of clierits are 
daily sacrificed, through mij>iakr^j of commissi on or omis¬ 
sion, in an attempt to live 31 p to the miinljcrhss artificial 
rules that liavc gradually attached thems^vt s to the practice 
of the law asid heeomt^ an incubus. ll:ip[ ily. nothing of 
this kind exists in Fiance* where a hrttL-r bcnse of jnsitco 
prevails ; that is tfj say, wdjero tho law is rogatdvJ iis a 
means for the quick and just ECttkiiient of dii^jutes accord¬ 
ing to tlicir merits, and where, if .1 man has a good case, he 
does not run ninety chances in one hundred of hoing heaten 
through some Uiihng indism'ctioJi f>r olViciousnesis of his 
avocat in tile cxaniinuti^m of v/itnej:ses, or by mason of ihc 
judge putting the case to the jury in an inartiRrkd and 
inartistic way. In France cases get tlown to their real 
basts, and the truth is sure to como out, iustc.id of being 
smothered under collateral i] nest ions timt have nothing 
whatever to do with the matters at issue, 

.r; One of the reasons that enables French proccduiT: tn 
^i^ispensc with oaths and hoi^ds is that the fabric of the 
^^licb system is constructed under the constant surveih, 
of administrative and judicial officois, all oE.whoni 
^Te/educated and admitted into their several orders a iSr 
tt'Careful examination as to their moral and hnancial . 
ftiiiihg, and who are individually and pecuniarily respoii- 
for their acts, not only to their clientSj but likewise to 




h 
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their orders, the heads of whkb exercise a strict and im¬ 
mediate control over their actions. In this way a dcffree 
of dignity and responsibility is attained that does away with' 
flic necessity of oaths and bonds for lawyers, and mmi.steriAl 
' officers are placed on rhdr probity and honanrto that extent 
that eroiy pleading and all [>roccsK is noi only presumed to 
he correct, luit has ^he pvr^onal cachet of the iiidividnai 
from whom thry oiuanatc, nnd for whose sli^hlust derelic¬ 
tion tli£5 most serioie^ conseijiienets arc sure to follow. No 
one ever questions tlu- act of an uvouf\ a notaire, a huissicr, 
or an avocat, hecansc their acts arc those of i>nblic officials' 
Avhose slightest omission or nvglect makes them imniediatcly 
ammiable to discipline <ii di'-gi.acc, or even vxpnlsEoii from 
their order or chain her. In this way the Idghe&t tone of 
moral and professifiu.d etiqneUc is prcseivrd. It is this 
clo:^e watch fulness—this constant vigilance of the govern mg 
Ixidies of the various judicial aii<l aflniinistralive olficers that 
gives to the ]bench jtHlicial utach of its rccognliied 

and nnqncshoucd higl; standing. 


The Mltnsteic Fnhllc is rcpievented In ati cdhcial or 
magistrate before every couit in i’ruiice, except the 
Tribunal de Coinmejce, Ct'USiibdes Prudhommes, and 
Justices of the (*cace. Before the Cour de Cnhsation 
there is a Procurmir General und six Avocats GCnCraux, 
In the Couv iTAppul there is a Procurcur General, otie 
or mtjre Avocats aufi a number of substUuteifTj. 

while the Trlbunnux de Pjciiiieio Instaiice Imvo a Prociircnr 


de la Republique nud usually one or more suiistitutes. 
Their functions consist in watching, requiring, and in$ist-' 
hig in the name of the Govermnent on the execution of 
the decrees, and judgments, and, by virtue of their 

ohice, to follow and prc^sccutc all matters concerning public 
order, the public domain, the rights of the State* and of^ 
those pers^ius who arc incapable of dt-fending themselves 
and to intervene as a party principal in a large nuipber 
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mstanc^s where specially authoibcJ t>y law tn t!o n-i- They 
take part in every civil ease anti orally j^reseni their views 
to the court, joiuinf; in the couchisions ftiibinitled by iho 
‘ avocaf whose side lliey espouse. In such caso ibrv exaniiiie 
the pleadings aivJ evidence, hid take, no pari in the j)in- 
ccdurcj nor can they siihinit to tiie eo'irt any roiichisions 
■ other than those represented by one of the pit ties. These 
magistiat’cs fortn an iuiportmit feature of tlie cnurts, and 
their views and siipjxjTt have nrunrahy nincli weight with 
the jttd^fes. So tfiat not fully has an avorat in a ('ivil case to 
Cfmvincc tlie ronrl of I ho nv:rits r*nd justice of Ins case, hut 
he has also to obtain the favoutablc opinion fd the Ministcre 
Public in order to have the foteo and Uuic (it of It is co¬ 
operation, These otliciaK it uili be St eii, ni (iii:;r eoniblncd 
and various duties enil>ody the duties of an aIbu'juv-general 
and district attorney or piiMie prusoentini^ oflirer, 

Tlic doctrine well known in An^Jo-Snixon jiisisprndence 
—SfiN’i' dojVA—is unknown ro Friuieh law. It means to 


adhere to decided cases-^it is the doctiiue t>f jWoCi-flent* A 
prece<ient Is a judicial deei'^ion winch ^tiv^s a inle for 
future detenniiiatiiUi in siniiSar or ainlogous ca-c'-', but in 
Froncli junsprndeiice courts do not refer to other cases™" 
piecedents are laivly cned hv the cutfrL, this being left 
cntirel5' to tlic avocat* One oi the results of this system is 
that on almost any ipiesLion ihrre have ^^li^ell a uniUilmio 


of t^oricRj oT whai are called systems, each backeil by 
nunlLrous decided cases oi tJic books of wvlbknowu text- 
' on law, so that one is never quito sure what 

jfrticulav system the enmt tuny apply to iho tacts of a 
j^iven case, (^ue \^ouUl imagine that the adoption of the 
doctrine of s/n^r iiccicA-^thi- following of cases adjured l>y 
the higher courts—-would he essential to the si ability it^id 
‘itimforinity of the proper adiniiiisti aiiou ut ju:>tice, but this 


docs not appear to he so, Tlie practice ha?* its advantages 
liilthc independence of the couils to rt lulcr tluur judgments 

® 1 I • Ik ^ 
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ij!untrammelled by any motived except to apply 
: principle to iho facts as they may presented* 

^^nictical administration of the law in France 
,^ght in the end pievaiL Under Anj^lo-Saxon jarispruden^^^ 
courts are- reluctant to interfere with the rules laid 

'■1 

i>y a court of Ust resort, and will uphold them even though 

h 

they would, except for such precedent* decide differetifly 

/.while under French Juiisprmknco, as pjccedenls aro; 

' scarce!j* ever quoted in judgnuiitSi courts are free to folloy^^ 

’ and usually do follow, thtir own luclinations, even though 

they may be contrary to ^oine adjudicated case. For this 

reason there is no such thing as an opinion hy the courts', 

'judges never express un opinion-^-^the only document beuig 

"^ 1 . 

a care fully-worded judgiueiil that rcrites the facts and the 
'^’contentions of the parlies^ and then states the h\v applicable. 
Judgments arc rendered Ijy tlie ruajorily of tlic judges, but 
the personality and iiidividiiality of the judges are never 

^ h 

■ revealed, as their nanu^s do not a))}>car, and for this reason 
one never hears of jumailing aud dissenting opinions, a 
judgment being the judgment of the court as such nnJ not 
the judgment of any destgnntctl judge. 

The life of the French avocat is not passed in his office 
or etude in the same way that most English and American 
lawyers do, for, except among the few prominent leaders iit 
f-kjrge eitiey in Erighmd and ihc United Siaics, most lawyetg 
^i|i London and New York are generally found at theit 
■offices* In France, however, ami especially m Paris, this 
not the case, as the enliro Dar, consisting of avocats aao,' 
^yoaes, go with the regularity of clockwork day after daj^xi® 
^■tbV Palais de Justice, where they remain until late iq lfli.t 
aj't^nobn> ordinarily getting back to their offices 
, ,o\;jecH* Most of their time is coiisequeritiy passed^ 

? Calais. There they betake themselves daily, whether tpf^ 
■^have an engagement hi court or not, and, robed,^ i 
thftr'Snultifcudc, so that, whether occupied or idle, tbe,-!^: 
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always a(?pcars animated and busy; he pleads from 




tO'court; promenades the labyrinth of lon^^; corridors^ 
■,fef;‘saTintets through the vesfiairff or works in the library. 

Palais is practically a C7hih’-“a liillylng place—where*" 
the brethren meet ; wdierc they plead and trj' cascSj cr^ 
'robed, stroll and chat and pass the time away. Taking the 
Paris Bar for examplcj there are aljout avocats of 

dhe Cour d'Appel* an aTOcal being the same as a barrister 
or, counsel lor-at daw* An avocal does not have an othcc* 

p i • r ^ 

but receives an(i sees clients at his house, as well as avoues 
who enlriist matters to them* an avone being equivalent to 
a solicit^ir or at tonic y-at-la wv An avocat novur advenises, 
nor was it until last 3'e^iv professionn) etiquette to have 
professional cards or oilk'Ial letter papen Tile standing and 
integrity of the Bar is maintained with severitw An avocat^. 
having undertaken a rase, canntd let it go l>y default even 
on the pretext that his fees :uc injt paid; and ^^hile 
according to law he has the legal right to sue for and 
recover his feeSj yet this is foibidden by many of the Bars, 
such as that of Paris, which prohibits an avocat suing for 
his compensation, punishing siu fi an act as one of the most 
grave iaftactions of professional duty* Professional com- 
petisation is regarded as voluntary, and it cannot he fixed at 
so much 0 . month, or so much a case, or based on a share of 
th^ recovery, or conditional on success. The pjv- 

and personal honour and piobhy of the Bar is 
scrupulously guarded, aiid norvhore is the dignity and high 
'standing of professional rectitude more thoroughly safe*, 
^■^iiiarded than in Franco. 

If he different Bars arc under the guidance and supervision . 
^f a'Cbuncil of the Order, who annually elegt a b^tonnior 
president, the b4tonnier of the order of avocal^ 6f 
fifcris being the distinguished avocat Fernand Labori- Keen^^ 
briliiatit, learned, and with nnsurpassed clo- 
Labori’s reputation has long sijice become 
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international; it is a pleasure to know him—an honour, 
to be bis friend* 

A minor can practice bcfoie tlie ctuirts. Tltcie is 
nolhinfj in the law prubihitin;; Ihis^ and, on the contra*Vj it 
can be iniplidtly inferred from the fact that stud cuts can be 
x6 years of a|;e wlieu tliey enter Jaw schools, and that tlie 
course of stady is three years, at the end of Urey can ■■ 

be licensed, and on taking the oath they become avocats, 
and as such arc eiuitltd to wear the robe witli the insignia 


of the order—the chausse or slioiilder-kncit on tijic loft 

F 

shoulder* These, howcvci, are not so nnich liie insignia of 
their profession as distinctive si;^ns of iludr liconS'^d grade* 
Once having taken tlic oath of av^at, tlie indi%ddunl lias the 
tight to retain the appellation cveii though he has resigned 
; or ceased to practice, as the title of avocat is distinct from 
the pracUce of law. He may stdl be an nvocat although 
not an avi»cut h la Conr; hete \U-ii th^‘ distinction* French 


nationality is essential to lUo profession of an avocat, but 
this dots not iui,:m cili/eiiship; for one can be of French 
nationality without heing a JTench citTen* Avorats of the 
Cour d’Appel plead before all jurisdictions c\ce[)t bohfre the 
Cour des Cmnptes, the C.'onscil d'Flat, the Trihnnal des 
Cun flits, and the Cour do Cassation, although thfy can by 
special auUmrisation he permitted to plead before the 
Crimiijal Chamber of the latter court. 


The avocats of tiic Cour dc Cassation arc a select body 
nutnberuig aljout sixty^ They atone possess the double 
quality of altovney and coutisellor-at'Iaw in so far that 
they perform the double firnclions of avoue and avocaL 
All documents in the procedure in those high courts' ' 
wherein they piaelice are signed by avocats of the Cour ; 
dfe’ Cassation. . . , 

y 

An avonc is practically an attorney of record* He drafta v 
atid serves Ihc legal documents and pleadings in a causei ? 
poUUons, decrees, orders and jiidgjtienLs; besides these;^^^ 
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pctforms other functions, sneh^ for iiistnnce^ as tlie sale of 
propoily hy aucUcm, The Ciiainbcr of Avou6s is a dose 
'■Corporation, and vaci^iiiricR by death* losignation, or other 
■ cause arc fiilLd by an order of tile rresident of the Ropdi- 
: lie after certain fonnalilies and with the consent of the 
Chamber; anij an avoue^s i-tiuh' or business has a reaiiily 
estimated (naikclable valuer the same as Lliat of u notairc. 

■ Every litigant must be represented hy an avone, aUhougU 
avouCs have nt/t the right to plead* p\cepl bofure courts 
where thcLC are less than five av^x'ats aifihatf d. An avLiue 
can only praciiee before the Tiibnnal 10 which lu‘ is as* 
sociated, so tliat lliete aie avouts at tlio Coiiv d'Ap[id uH 
well ns tfiose of the Trilnin.tl favih 

Wliile [Mflies to a suit, assisteti by their avouOs, may 
porsonaliy plca<l their own riiU'ie witliout the assistance of 
an avoeat, yet the Trilmnd has puwei to withilriuv this 
prlvili’ge ir it se^ s that or inexperleneo prevents n 

litigant presenting Jjis case with oriIinar\ pjoprluty, or with 
that clearness necessary for the iiistnicLion of the judges, 
A party to a suit may therefore dispensi; with the services 
of an uvocat, but he cannot do without those of an avou^. 

The Cotir do Cassation is the highest conil m Fmnec. Jt 
is the court of final resorb Us oxi*^terice <latcs back to 
1790, when it first appeared as the Tribunal de Cassation, 
for, owing to the then prevailing revolutionary spirit, it 
was regarded unwise to use the word court, ail ctmrts 
then l>cing designated as Trihinwur. Kings and Courts 
were cou'^idured terms irrcroiicilahlo witJi the spirit of 
Republicanism, The Coiir de C-nssation is coaiposed of 
. three chambers, tlic Chambie des Kcquutcs, the Chambre 
- 'Civile, and the Chambre CriniineUc* Cyses are brought 
.. before the Cimr dc Cassation by what is known as a 
\poiin'oi, which is a written recital of tlie legal grounds why' 
the judgment below should be roveised; and in ci\il matteis 
^Is first piesenied to the Chambre dcs Reqnctcs 
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Cour de Cassation,, If the'Chambre. 
concludes that the* groundu of appeal are unfounded,^ 

. poiihoi is rejected in a judgment givhig the reasons ther^b^^ 
'■.and that Anally disposes of the appeal. If it comes tp flifc^ 
conclusion that they are welj taken, the pourvol is 
'' ihitted by a simple decisionj without reviewing the 
''to the Chamhre Civile^ wliieti is alone authorised to givp'' 

‘■I l" ' , 

final judgment* It is apparent, therefore, that judgrtieuts^ 
/by the Chambre Civile have much greater authority and’a;' 
; higher judicial v,duc than those rendered by the Chambre" 

^ ' H 

, des Requites, because, before the Chambre Civile can .hear 

J J ^ V «■ 

an appeal in a civil casr^, it must necessarily have been pre¬ 
viously heard by the Chambre ties Requetes, in which case 
^ 1 ^ 

the two different chambers of the Coar dc Cassation pass- 
upon the appeal. In criminal matters there is only one , 
chamber* Where the Cour de Cassation has reversed a 
judgment, and on a new trial the court below still adheres 
to the first jiidgn\cnt, and another appeal is taken to the , 
.Cour dc Cassation, the court in such case sits with its 
several chambers united as a grand couit, composed of 
34 conscillcis* The Conr dc Cassation with fottics chambrf^ 
is the most solemn tribunal in France* and one. of. 

- the most distinguished to he seen anywhere, and when 1^' 
judgment is pronounced it is conclusive on the courts below. 
\Vhen an appeal has succeeded before the Cour de Cassa-... 

, ■ tlbn and a new' trial is ordered, the case is sent befbre 
y court other than that which originally l^eard it; it is devery 

- referred to the same court. The Cour dc Cassation bnly’^' 
fpreviews questions of law, so that many appeals are rejected; 
■ ;as they involve only fjuestions of fact, in the deterrninati^^ 
\ 6f which the Cour d""Appel is sovereign. In election 

; or, ca^ involving Ih^ right to vote, the law allows a 
; .'sipp^al from a judgment of a justice of the peadeJo^lEj 
Cour de Cassation, without the cjtpcnsc and 
y termediate appeals. The first President of the Oi^tSy; 
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receives 30^000 francs a year, and tlie Presidents 
[fof the dificreiit chambers 25,000 francs. The salary of a 
iepuiisellor or associate Judge is 18,000 francs a year* There 
,,U another feature of the Cour de Cassation quite apait 
: 5 i[rm its strictly judicial character* The Cour dc Cassation 
.'conBtitutes the Superior Council of the MagisUaUire, and 
"i^when all tho cliamhors arc united in soleuin conclave it 

T 

texercises full disciplinary powers over all Judges of all 
'(COartSj from the highest to Ihe lowest. Its actioOj how- 

_ i 

ever, cati only 1)0 invoked by the Keeper of the Seals, and 
then its judgniciit can only be rendered after the inagis- 
trafe has appeared ami been heard, or has been regularly 
summoned to appear, 

* One of the most iinportant courts in France is the 
Conseil d’Ktat or Council of State, It is one of tho old 
and historical inhunaifx of France, It might well he termed 
an administrative couit. It is composed of thirty-two 
Councillors of State in ordinary service; eighteen Coun¬ 
cillors of State in e?itraofdinary service; thirty Masters of 
Requests (MiiUras Rt'tju^Us/f and tliirty-six Auditors, 
Councillors of State in ordinary service are elected by the 
National Assembly, while tho:se in extraordinary service, 
^Masters of Requests, the Vice-President, and the Secre¬ 
taries, are appointed by the President of the Republic* The 
Minister of Justice Is the presiding officer* The Council 
■]bf State, besides being an advisory or consullalivc bod}" in 
Tredation to all adininistnitive subjects and decrees, is largely 
'■jiitiiCial, and finally passes on con trovers iai questions and 
arising in the administrative departments, or in- 
lygtySkg the power or jurisdiction of an administrative . 
; and it is also the tribunal having exclusive juris- 
under the law of eminent domain, and in all 
' codings relating to the acquiring of private property 
ablic use, in which instance—a remarkable exception 
jurisprudence—a trial by jury is permitted. 
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'For the expedition of business the Coimdl of State is 
divided into five sections, that is to say;—r* Contests; 

2* I*e^islation, justice and foreij^n affairs; j. Interior, 
^^■orship, pulilic institution^ and Ijcaux-arts; 4, Finance, 
posts and tolr^rapb, war, navy and colonies 1 5* Public 
works, ai;4ricuhnre and coiiiniercc* 

The Vico'President of the CouncH of State receives 25,000 
francs a year; llie Fre^iilciUs of Sections, 18,000 francs; 
CouncillciT^, iGjOOf) fiMiics; Maitrcs des Koqiietcs, 8,000 
.francs; and Auditors, 2.000 fjiincs* The Council of State 
' iij general assembly cannot deliberate unless sixteen mem¬ 
bers are present. The section of contests is charged with 
the preparation of the c\idt:ncc\ and report on l!ic disputed 
matters brought be foi e the Council of Stale* This report 
lb made to the Council of State in public session, wlilch is 
composed of the men^bers of the section togetlier with eight 
Councillors in <jrdinary service, two Ixdng chosen from each 
of the other section^* A Maitre des Ki^juites represents 
the Ministerc Public, and fulfils duties similar to those of 
the Proem ear de la RepiiblKpie in other courts* After the 
report on the matter in dispute been read, the avocats 
of tiie parlies interested arc heard orally, and the Master 
of Requests gives Ids conchisions* 

Only matters wherein an avocat has appeared, or when 
one of the Councillors of State or Masters of Requests has 
requested it, arc heard before the Assembly Public, a pnblic 
audience convened as a Council of contests. 

It is only when one considers the vast number of ad¬ 
ministrative ofTices, the nurtieious questions of election 
constantly arising, and the complex matters connected 
with taxation, the customs, and the octroi, that the im-, 
portance of the Council of State becomes evident. ■ 

Here, for example, are two matters that give an idea ^ 
some of the cases that come before the Council of State/?^ 

j - p 

, An officer in charge of the laboratory of research, connectf^^i. 
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with Vaho^talion miUtairt\ resigned. Some two yeavs latter 
he was confronted with a decree of the Minister of War, 
holding him responsible for tJio loss of several tlionsand 
francs worth of property alleged to he missingt but no 
m\^enlory was made when he left the Liborator)', nor did 
he have not]CO of the proceedings that led tu his eotulem- 
nation, The Council of State promptly qnaslied the pro¬ 
ceedings and decree of the Minisba of War with ccf^ts. in 
another case, decided in Docember, iqro, an in«Uvichial had 
taken sand, between low and high tiile, on the shore of the 
Mediterranean, ennkary to an oidinance of AngiKl 6, ihSi 
—an ordinance over years old. He was ftiied by the. 
Conseil tic Prefectnre, and on appeal taken to the Council of 
SlatOj tlie judgment was afifirmed. 

The I'Tencli judicial system provides a special tiibnoal 
for disposing of cnnHicts invxilving the competency of the 
judicial and adininistiative departmenis and Iheir ollhcials, 
known as the Tribunal des Cotdlits, li is coiaposed of the 
Garde dcs Seoanx {^Keeper of l]n‘. Seals) as piesident; thi'ioc 
Councillors of State, elected every three years; three judges 
of the Cour de Cassation, named by ihdi colleagues And 
two Councillors of State elected by ihc oilier jud ges of the 
Council of State. The matters that come before this tri¬ 
bunal are conqdex, and the procedure and rules governing 
this tribmial arc too hitricate to c^>ns^Je^ at length» but the 
following is an example of a case that came recently before 
the court. 

The mayor of a commune caused the overhanging 
branches fringing a parish road to be cut, wdi ere upon the 
proprietor sued him before tlie civil court and roctivered. 
damages. The mayor took the ground that he was a 
^ jiublic official carrying out a public work, and that the 
civil court was therefore incompetent—that there was a 
bctw'ccii the administrative and judicial depart* 
—^and the civil court took this view and entered an 

’• I jV '* W* d ' *1 
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' order to this effect. The casie ihcrenpon came before' 
■Tribunal des Conflits, -which held, that as the mayor had; 

1 t' 

not observed the law, requiring in ,Etich cases a prelimitiaiy: 
^ tomfafe, and notice to the proprietor to do the neegsga^y^ 
L.lopping Jiimsiclf, and as sncti work did not constitute a 
public work, the civil tribuha) was competent, ' ' ' 

The Cour des Comptos, contrary to general impression, 
is not only an adniinistvativc court for the supervision and 
' control of official accounts and expenditure, but possessea> 

■ likewise strictly judicial functions. It JS composed ojf.' 

■ eighty-six counsellors referendary appointed for life* By 
law this court stands next in rank lo the Cour de Cassa: 
tion. It is presided over by a first president, and is divided' 
into three chamljcrs, each with its own president* It haS 

^ its own ftttoriiey*generak When necessary, the tlircc cham- 
.bers meet, forming a ChatnbTc dc Con soil. Where in the 
'examination of accounts, forgery, embcxj^lemcnt, or speed- 
Tation is discovered, the fad is reported lo the Minister 
of Finance and referred to the Minister of Justice, who 
prosecutes the offenders before the ordinary tribunal. An 
appeal lies in certain cases to the rmincil of State, 

The Cour d'Appd is the intcrinedtate court between the' 

’ Tribunal de Vrcmi^re Instance and the Cour de Cassation* 


'Including Algiers there are ^7 Coins d'Appel in France, 
comprising 63 chainbers^ 27 first presidents, 63 presidents 
, of chambers, and 491 cgunsellers or associate judges. The 
.Cour d'Appel of Paris consists of nine chambers* The 
, Cour d'Appel is not a court of original jurisdktiopf^ 


though an appeal is practically a new' 
..'can be presented dc novf^, either party 
introduce new or additional evidence* 

' rendered by at least five judges, except 
audiences soienneltesy or solemn audience, 

I H ’ 

nine judges must participate* Solemn 
two or nioie chambers are united, the 


trial when tbe'caadi 
having the righi'i^], 
judgments 
in appeals hea^yblE 
when not less 
audience. is’^ 

Iw' providiitgi; 
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! feenaiO: qv^estians niiiJrt hn heard before such a eomposite 
pourtt as, for instance, where a case has been sioiit back 
L fey the Cour de Cassatron; or vvlici e it reJates lo the State 

V , ■ 

'or'to the dvi 5 status of dtUons. Tliis* however, only 
^applies to civil cases* The first prc'^idcnt of the Conr 
d^Appei of Paris receives 25,000 francs a year, while in other 
'departments his salary is j8*ono francs; the presidents of 
■the diffei'cnt cliainbers in Paris f^et x;,,750 francs, and 
/;0]t?tside of Paris Jo,ooo francs; wtiilc the counseDors or 

j I 1 -i 

etssociatc judges in Paris receive 11,000 francs, and in 
other Cours d^Appel they have 7,fioo francs a year* 

; 'The Tribunal Civil, or Trihiiu.il dc IhcmicLe Tiisfanm, 
\ns it is called, is the general court ot original jiinTdiclaai, 
there being one for every deparfmeut, and in cities they 
eoitiptiso several chain hers, the t-oisii: in Paris hting com¬ 
posed of it chambers. Thin court jncIinhT 418 chambtns 
composed of 38 } presi<lcuts 01 pref^iding jndgcii; <■^7 jndge^i, 
and S06 assiiitaut judges, or a total of 1,837 ju[l;;cs* Judg* 
ments must be rendered by at least thiec judges. And thiH 
fact brings out one of the gteai dislinctive featuies of the 
French judicial system, which is that no civil case outside 
tile court of a justice of the peace U decided i^y a single 
Jmlgc, aycry court being composite In character, amt no 
judgment can be rendered except by at lca:3t three judges, 
TJiere is no appeal in cases involving less than 1,500 francs 
I'Untess the question of the conrPf:*competcncy is juvolvofh 
, / The Cmiscils de Prefecture also exercise judicial fiinclions^ 
Thetje is one in each department. In the dq^artment of the 
(Paris) it consists of nine councillors; in thirty other 
of four, and in other departments of Ihree^ 
are appointed by the President of the Republic* Irt 
|^iS^"r'department of the Seine the prefet receives 50,000 ^ 
jea a year, and coUQftdlors Io^oo[i francs; in priTecturca 
fl^t class pr^fets receive 35*000 francs, aii<l cotmeii- 
^0010 prefectures of the second class piefels receive 

iS 
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friinc^, Eind couiicillori! j^ooa fr:incs; and in picfec- 
fif thi' tliird clabs prrfcts a^ocivo i^,r>oo franc:^* utid 
couiioilfois ZAy^o frnnrs* 


Tlic CnriMnlii tU' Frf'ft^ciuro ari: prcsulod over by the 
pvtleL A rnnscillor dv pierectuie ninst he 25 ycrirs of 
; he mil'll Iv' :} licenluUe in Uuv, 01: lu^ve dnriufj at 
least ten yeai\^ juirJ^aiuod eoiupeiit, itvd dnllcs in tlic 
adlllllu^i I'iiWnj: ur jialonl (lojjEtrtiuenH* i^r h;ivc been 
for till' hniHv piaif>d a in-ndici kA a ct^Uin'ii ox 

Tlitir dntii's fire inrompallhle vvItIi other 
public uinplovhJOiil or ibe exercise of a pi ofesbitn)* Tlic 
uicctiof^s oi llu- for the ronsider-ition of contested 

matters aie piililie. After Inathig tlic rcjvsrt on the 
rnaticr at issue* juaJc by one ^4 the rounseliors, the parlies 
arc [lermittcit to tic hciml eit]i< v in person tir by their repre¬ 


sent dive* 'riu' dulibenitioiv is in seeiet hut the decision is 


made public* An appf al hes ni all ixuiu sted innttevs to the 
Consoil fVliitntt a,id by law ailiclos of tlic Code 

(>f Fn^rediirc rejatiii^^ to proci [Ime aio made a[fp][(Mhk' to 
the (.gnseik do I'refer tuns An aifair that rcrejitly came 
before the hTcnch courts all'oids an exainplo of the judicial 
functions r'f the Cbmsell dr FrelectTirc. One of the piiblfc 
thoroLiJ^bhires of Faiis had lonj^ been in a state of upheuvah 
caused hy \\ railway laying its clertiic cables* One evening 
a woman fell into an excavation on the hldcAvalk and broke 


her kg* She sued the larUvay company before the civil 
court, which proiiotniced itself coinpetvut, but on appeal 
this judgment was rrveised* the Cour d'Appel holding that 
the civil couits were not eoinpotcnt, anil consetiucntly sent 
the matter before tJie (hmseil do Ficfecture. 


The Tribunal dc Ctmunerce is the great commercial 
court* the judges of wliiclu like the ofl'icials of the Canscil 
des PrudhoTiiriics, being the ojdy elected judicial officers, 


in the Republic* The court is not founded on a strictly' 
legal basis—that is, the judges arc not lawyers .trained. 
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the profession -— l^ut iadnstrjal, coinincrci:!!, and Imsiiu^^s 
men. It is a speedy and praeiiod trilpiinal for tlic deter¬ 
mination of Imsiness and com mere tal di^puks, and e.mse* 
qiiontly has hH^cotsio oncj of die inn'll jtilhh'ntLd poteid 
tribunals in France* U r-an weiJ bo doserili'd os the 
peupte's court, coTtqiosrd of and bv tln' pi ople, and pm- 
siflcfi over by judc^cs i>f thetr own cltoirc. All the mcfobers 
of the Tribunal de Cominerfc, incbidm^ th-' piesiilent^ 
judges, and assistant judges, am dcctcrl dimcdy i^}- a hn{\y 
of electors* atuL must rcocivc a majority a1 I'-a^t eipjat to 
a qnartci of ihc rejpslcred Vi>teis, 'i lic jud^'cs ii^n-sr he 
30 years of and itave been eii;.:-e^ej ij) Ficueh tHOin- 
mercc in the svIji^o Uil\ teiide, for .it least 

five years. The preddeiiL is cieco d fiii,,] whu ia.tve 

perfonned the diitie? of jiid;:;e f>r two year,, ,ind the judj^es 
are chos^in frinn iho'^e whfi liave rved ns a^Ni'Aani jud^ei^, 
the knn of all jud;>es tiolinj tv o Vi'Ats, 


Oni; of itie most intiaesliti" tril)nna]T in fT-etco is tim 
Conseil des Fitidhomme'.. ll is, pin Icqtiin most art* 
fully dcvisi^l and dcniocr,die nHUt in the. World, for the 
reason, that besides iKni;^ cim’ipo /’d of elurted <pfjieinls, it 
is so const I Luted as to avobl itii- pO’-^dniil) ot -l dispiUe 
l>ciug iiid|;Lsl except by a ri prcsi^ntative botly i onijK’'sed c^t 
an equal number of partisans ailt[iati:ti in postliou and oc¬ 
cupation with eacli of the parlie-. it is the court of the 
factor)" and the wotk^ho|>—of I lie contra#’bn, tlic Iniildet, 
the workman* tlie aitisLin* the merhaTiic, I be merchant* tlic 
tradesman, and the chak* The toilers, by day und by night, 
atrd their ina.sterSj come face to face beb>ro this simple tri¬ 
bunal and receive equal treatineuL* aci ortimg to their own 
ideas of justice* which, allhougl^ s .qipeai 

. crude, are, however* lempoied with ns initelj ef|uiLy and 

■p 

' ‘hupartiality as elsewhere. 

■7- iirhe Conscii des Prurihoinnics ir* ^ trlbmial having jurt^i- 

H 

over questions of wages and cm pi o)'ment arishig 
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m commerce rind in<i«stu% between patrons or their repr^ 
!^mtntivc3t and employtes^ workmen, and apprenticoH pf 
either se*':. Its main purpose is lo afford the patron atid 
working man a speedy and mexpensive means of adjustipgf 
their diffi'njriio: in eoiiciliaiioft, and it) tiic event of failure' 

n ■■ 

by an iminediab: jiid^ment. The tribunal comprises a 
.'Tiurcavi de Conciliation imrl a Bureau de jugement- The 
^ .Curoau dc ConciUaticjji is composed of a workman, an em* 
f>lo 3 "ecr, and n patron^ the foundation and theory on w'hich 
.the tribunal is eslabiiahcd rosliii^^ on the mixed coni'^ 
position of the conneiilois, sso tiiat absolute iiupaitiality 

I 

shall pievarl, and equality of jut^iice l>u assured between- 
the parties, Tlw Hiuvau dc Conciliation is pi-e?;idcd over 
hy one of the three membcTs, who is chosen alternately 
from the ]>aLrons* employee^, or workmen. Its sessions 
nmst be ludd u1 k-ast oin'o i\ n^ck, and tlivy are TJot 
open lo the public, 'I'lic Hurcuti de Juf^cmenr* us it In 
culled^ always consists of :m equal number of patrons and 
of employees nr workmoii ; never less than two patrons and 


two emphvyeos or workmen, one of whouY is the pivsidcnt ot 
vice-president of the ConseiJ des Pnidhonirncs, Yvho preside 


- alternately. Jiidgincnl is rendered by the majority of those 

1 r> 

■ present, and in cuse of an equal division—of their standing 
two to two—the affair is put over to be heard by the same 
< tribunal at tlic earliest day possible, when the justice of the 
peace of the arruudisscmont, or canton, presides, thus 
. inj a tribunal composed of five individuals, and as the justice 
* .df the peace is neither a patron, employee, or workman^ in 


: this way that perfect ev^enness and equality botweefi'r.tlte 
' ^pitalist iind the working man is maintained, which 
■ way thfongli is tlio one predominating feature of this laboti^ 
court* The Bureau de JugemenL is open to the phbMK 
‘ There is only one Conseil des Brudhomines for each^Aitfe 
'blit the conseii cah be divided into sections* ..eaihV'ffll 
^ which is autonomous* The Conscirs jurisdiction 
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Vbctw^jsh patron an <3 eniploy^H* js limited lo t,coo frai^rs, but 
"‘between patron and workman it is and where tl?e 

- ampUnt is under frnne-^^ no append lies. A]>]Kni!^ to tlio 
Civil Tribunal must bu disposJcd of 1^3 dial coini ^Mlbiii 
j thre«& mouths frotn notire of up[jea], Tliu jnekcodtuo before 
, the Conscit des PrudliunniU'S is sitiipK.s quiok, and iticxpoii- 
' siyC- It is ill trnt.li the poor man's coiut. The notice for 
conciliation is hy simple letter* The notire tu ;ipjie;ir beforo 
the Bureau do Ju;»cmont is by jc^^isloird lotteu or by notice 
‘served hj' a inaishal; and in both ca?es one dear day nini*t 


intervene between the day td i^crvico atiil the ht'aiin;^* In 
cases of J^o francs imd xuider. the iL.iial ncurdnig and vxi^h- 
tration foes aie not icqniretL 

The last, but i>y no means Ibc most ius^iiiihcant court of 
the French judicial si’stem^ is that of the J11-‘lice th^ i’aix, or 
Court of tho Justic e of the IVocl'* Tju're is a de TaiX 

for ev^ ry canton, and lu cities one for each itimfiiih^ematL 
They ha%'e JuriiklLctiou oidinaril^^ tip to fioo Iranes, ;md in 
exceptional cases up Ut 1,500 francs- The authority of 
these iiifoiior courts beconies appairnt when il is realised 


that no appeal Ih-s fnun their judgment in uKitters iuvolv- 
■ ing less than 30c^ francs, and thal they ofieii decide 
questions of cqciit)' in winch tin if ilctcriiiimiLions aie 
final* This conclusive character td the jadgua ut of the 
. Jugc de Paix in the great inujunty of tascs^ gives to thorn 
'an 'importance and infallibility not enjojed by superior 
tribunals—they know that rnor^l of their decisions cannot 
bjs roversed. 


C* A. HEKEaiioi F Bartueti. 
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i{ui;!fn r.f M»R*, in 1^75+ You 

lutvL' this i^nKiTtujiint iiulilir Ur cou?idt:r* that 

you ari:. n<'r iotcrli^rr willi ihts hcf d<^ivY of rou-, 

tniri," uiity be t!i! cn t inbtxlyiuj^ the mipst fjcUKvaJ 
princil)K^ of the w hoir* luw of conhact^ U ropicsotit'^ wh<lt 
lias uUvayri beeu ti>i' fieiu ral [’olk v (,jf I bo ^^^w with rt f^ard 
to foMidoin of c:oufr:iJ't, vi/,: ihnit the validity of a ooniracL 
is the rule ; its inva] 1.lily i-i ihi^ exception, I "or as noitlier 
the rif;]it of To V' hprorli, ra^r the n^lit puljhc nic^eting 
iy e\pios'-l\ c^tabIisbi;f] by uiu* positive (,naetmctit, still 
kss is the frcidoni in eon has L And yet the 

Inttcr IS tif inoro iti^poilaiici- lliait I he two former; Ix-cnuse 
ihiri fi'i-edom of I ontiM't nuMUS nothin^^ than to vstaU’ 
lisk a lid liahiliiu s viifnivt ahle at I^1^VJ aud the 

power to ini'^sKc the aid id the law iov Llie actual onfoice¬ 
ment of ihe'-L rif=,bt', and !iabtlilb‘’i whifli the jnirtles to 
the contrai t liavc ( ivalcd. I'or a < tmlnict is ngrcenient 
:?/ mndn. iu-t\ve{ n twri ca' motr persons, by 

which ri^bis aio acquired ijy one or nuH\ ti> arts or Forbear- 
ances on iIk- ])art of tlie other or olhers,”' 

Sir lienvy M liri!: sa\s that in piiuiitiio Mstems of lavs 
there iM'U, n-i crimes, but <inly toils/' It \vuLiIci be as 
true to ^ay that ihi; lav/ of loit was anieccdeiit to the 
law of cf-utiaf1, and tliat the latter was to some extent 
foriTied from ihe law <'if ton* 


By the end of the rei^;n of J^dward 1 ^ the legal recognition 
of the principle of contract was still imperfect* Even then ' 
there were futly two kinds of eontmclSj vi2*:“^(i) the 
solenm contiaicl under [Seal; and (z) tho executed contractj, 
of \vbich one bad alit^ntlv iuTk>rTncd his purl, and which’/ 

i Or-nif/t-f, 1 }i|i ijjitti, ri Oyia}, iw . 
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Uic coulrncts of Lhc Roni,iu JJnt llii; 

writs of di'litj dcitii’nio, :\Ui] iircoujiit* ptovtfkd iii^ 
remedy for tbe lu\;:udi of uii i-xe-'ntoiy {.(mtiMcl >\birh 
ticilher parly has! us yet pciftwtuid ]t\\ pail), uoi iweii for 
breaoh of an twemtLEl cnmiari \v)it re (ndy uu iitdu]iiifl:u^‘d 
sum was duo fiar siTviro'^ at tiuilfy f(>i mod, 

in some cases lo M.ojiu, the }o=j;Ld romotiy is 

aiiiecoflcot to the k:^al and it wfmid to be so in 

those eaS!‘S of c^Cefuiloiy tioutiaci iitd yet luovulud tor iay 
exist iu;' law of tarn true I ni thu timr> i,\ Kdward 1. 

In one impiyiiani ijaUuul.u' Oio S:vw o( luntUMt 
been evolved from the Llw ol fort. "J'ho old t'onpUjondtLW 
writ of ; / li ir;^uA. \mis mto-^rnily lumfined to 

cases of sotiju po^^iti^v witjrL;dtiI .uA i jVn i vl n Ui^UiL^h ihv 
SOopc of the at I ion at law 'iwre ixb udi'd ami tin; rt r/ 

p 

ijruns jo brcvuju^ .i n)ii(‘ b't'hmrality. il wouhl dill her nn- 

possdilc to oiiabk [hi^ iviiU"d\ Lo anyihnid but actual 

tnalfoasuncc. 


MoVctJVci'j it w;i^ babiddo]) by th ' Poui-^iiHis itf Cbvford 
(1J59I, that liny i^cw wrilt^, otb^r liian ihi: \M\ih of rolirse 
then on tho n'f;i'^!or, ''honi'l W* ly, the eljamadlor 

\vitbont the consent of Lliv king and tonnril ; consc- 
qiicnily^ the development oi tht^ favv of Uni vMm hw a time 
eheckcti, Jhit by a statute oi I, vi/., tlu^ Statute 

of Westminster II, c, 2,(j it \\as ]n'ovitlrd iliat whtucvt r new 
cases arosis analogous b] those aUv nly jata iiiLd for ljy the 
writs of conist"^ I lion mas niii^ sfiuiild l>e diawn up In 
Chancery similar to tI\o old frump, so that justice nnght be 
done, 

‘ Hence tins Act h,as boon calltrd tfn.^ siaiuti* /?? c uui. 

In ftn action based on tliis stalatt^, the writ was called ilio 
writ of trespass on the case. It was cs'^cntiid that this writ 

j ■ 

■/of trespass on the case should state a /'Hunt fittu' cast : 

.. (i) that t)m defendant nwa] a duly to the plainliff, and 

■ p- 

■ * ' 

Ai If 
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iz) tll^^t the defendant in brfiacli of th(s duty did sonietbmg- 
' pausing dolrirnciit to the plaintiff. This duty might^W. one" 
' imposed by law to *Tbstam from violence), in wliicfi 

ease the action w,is for tort pare* and simplCj and the old 
writs of tresjm'^s generally sufficed: in other wordsj the 
action was for malft^asance. 

Blit since the statute In imtsiwili atm the recog¬ 

nised duty, mstrarl of being one simply imjioscd l>y iaWi 
might also Ijc one which the defendant liad taken on him'* 
scU Sf {ishmnp^h^ci) : in w'lnHi case Ihr action of 

assumpsiL and the \rril of trespass on ihe tnsc were avail¬ 
able* Ihil at even the Court of (.'lianrery was wary 

of extending the scojv of these aclions and writs: and 
they WTTO conhned to in winch the defendant had 

actually commciiecd w'hat he had undertaken, and had 
done it so badly as tn <lo aioic harm than good, thereby 
causing df'lnmcnt to the plaintiff: in such case the action 
was for misfeasance. 


This process of developnieiU of the law tif contract out 
of the Jaw of toit, by means of an actioti for misfeasance, 
may he divided under two heads:— 

(i) Persons professing to fdlow ceiLain vocations and 
holding themselves out to perform certain services, 
iiinkeepors, common carriers, smiths^ and surgeons, iver<i 
/ field liable to an action of trespass on the case for negsb 
i ^ gpncc in mnitting to show sucli care and fikill as one might 
.'reasonably oxpect of ibeni in the performance of their work; 
■■ 'and this was on the ground of pttblic poiic3^ ' ^ / i 

Che might be held liable for negligence in an acti<^'^ 
. trespass on tlic case, if it w as the gist of the 
:■ the dcfemhint had sptxially niidertaken to bo 
'■ damage that miglit arise from his negligent or 
perfufinance of the work* 


(2) Whether the defendant had or not openly profe^^^ 
;., ' and held hlnisdf out to perform services of a cert^iin kitsfd 
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j: ,.iTJic &rst class of cases' calls for liltic comment : it k 
to dmv any hard and fast distinction between llie 
T'tiyo, and it would seem that in both classcri of radius Lhett; 

■ was considered to be some clcmcnl of deceit of fraud on 
the defendant's pirl amouiitinjT to toit* The first case 

, ifi which this principle \v:is Tccot^nised was in the of 

'Edward III : ij) this case the defendant, liaviiifj tindorlaken 
to convey plaijiljfr’s cattle nci<}!^3 the Humber, had so over- 
Spaded his (the defendant's) own boat, that it upset 
and the cattle were drowned; the ohjecliun tijat tin' action 
'^ould have been in covenant was aver-nilcd; and it was 
held that the overload in;; nf ttic boat was a trespass.' 

The tecond case of misfca'^auct' was in 1^170 fstiJl in tho 
rei|;n of E^h^ard III), In this ra^e. the defendant, havinf; 
undertaken to cure the plainlilTs horse, had done the work 
so ncf^ligordly that the horse died? again it was olsjcctcd 
by the defendant that the proper actitni was ctwenant; 
'.and again this objection was over-nded; and k was held 
that the acthm was rightly framed in tort for negligence*^ 
In the reign of Henry IV the judges rofu'^cd to extend the 
principle of the law with regard to mi^h asance ; they do* 
cided that mere nonfeasance could not be tn-ible by action 

a ■ I 

of trespass on tho case*'^ But in 1435 there was a difference 
■in the opinions of the judges and though the t^pinion of 
' 'Martin prevailed, vij;-, that mere noiifcasaucc was not triable 
..;,b(y action of trespass on the ease, yot there was a dissenthig 
jadgmoiit ill favour of extending the scope of this action.'* 

’ The next recorded action of trespass on the case, in which 
principle of the with regard to misfeasance was 

■ further extended; was in 143j, vi/., the case of J. Somerton,^ 
"In .this case tho facts were as follows ?—Tlio defendant had 


Aw, 41,Jr. 94 ! ihtJ Rcgi^tci, it lOiJIi, luSj, no. iiok 

B*, 4J Edw* til, pi. ^ 3 Hen. IV, pi, 9 ^ 

%m., 3 VI, Hik. pL 3J. 
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^igrced to act as counsel for the plaintiff \n negotiating fof 
the purchase of a manorj and plaintiff had agreed to pay^ 
defendant a fixed su:ii for his services: but the (Ieferidaiit,.\' 
in fraud of bis agreement, had become of counsel to a 
second employer, to whom he belniycd the phuntiff’s 
secretSj and bought tlie m:tuoi for the second employer 
’ instead- Tlie actUFiI issue of this case is uuceitaiu: but it 
would seem that the jaJgcs bold that the dt:feiidaiU"s ’ 
deceit was acti<mable even apart from his having entered 
on bis proper work, " Matter which lies in covenant ' 
■may by matter arising cjc po'it f< 7 do become deceit** 

Cotes more]. 

And this extended princtj»le <?f fbc netion of trespass on 
the case disitnctly nfBimed three years laltu by Newton 

in after laying down certain principles aIvt‘ady recog¬ 

nised, be said:—Tf a <loctor takes upon liimself to cure mCj 
arid he gives me medicines but does not cure me, 1 shall 
have actum on my case , * , , and the cause is in all these 
Ciises that there is an understamling arnl a matter in fact 
beyond the mattet wliich sounds merely in covenant: in 
these cases the plaintiffs have suffered a wrong/' And 
Judges Juyn and Paston hrdd that nonfcasauce w^as 
actionable as well as misfeasance; for all that [mis¬ 
feasance] is dependent upon the agreement and merely 
, accessory to it; and as I have action upon that which is 
accessory, I shall have uti action on the principal/^ 

' These decisums mark some advance on those of the reign 
of Henry IV, In whicli ft had been decided that mere non-, 
feasance was not triable by action of trespass on tlie^ 

. case* Tins advance is distinctly noticeable in the reign-'^ 

’ Of Henry VI : in 1425 it was first suggested that Im^re '' 
nonfeasance was actionable as well as misfeassance* ' 

‘ . . '‘'I,'' / 

i It would srem, however, that even in 1436 this was stilt 

n * " ^ j ^ 

merely mi obiUr iiuiutJt; and Judge Martin had prcvioliyifc^^ 

■ h V - 

' V. B., T4 lifii. v[,!S, ■ 
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' said iti 1^25 that it would mean “ that one shall have tres- 
. pass for any breach of covenant in the world/* ^ and Dr, 
'Holdsworth considers that its acceptance w'ould have made 
, it imposshde to dititin^^idsh luitween a;^recnicnts ^vhirh tho 
law would enforce and those which it v^ould not enforce.^ 
In r4 j. 3 j a Hill of Deceit uas biouf^ht in tiie Kioto's Ihnich" 
it beinft allc^^cd that tho defendant had aj^^rced to stdl land to 
the plaititiff, that plaintiff had actually paid him jfioo for it, 
and that defondaut in fraud of his sfTcemont had then en- 
. fsoffed another person instead, H^’re Llie distiiiUion bebvccii 
misfeasance and nonfeasance was further narrowed diAMi: 
it way pointed out that to enfeoff a stranger and not to 
enfeoff the plaintiff was tho snme >lnng: if no action lay 
for the IntteT'j how could theui Ik; an action for the former? 
It seems ti> have had somo uvl^lit witli the judges that 
the price had ahead^^ been paid, Init NewUni and 

Priyot held that n mere ctudr.ict to sell land at a ii?!ed 


price wtjuld entitle tlie puichaser U> an artioii even tliough 
the price had not been paid, and \vonld cniitie the vendor 
to an action even though the land had not been convoyed* 
U would Seem that the above eases oi misfeasance were 
decided against the defendants on tho git>nnd that there 
was an element of deceit in the defondant’s conduct. In 

■ 1437 , howeverj it was held that tho traverse of the alleged 
feoffment to nnotlior was good^ because this feoffinenl 

’ Xo another was essential ht an action fen- misfcasiinco;^ 
but this svas tho last time tlio oiil dtslinction was upheld, 
for in 1504, Frowycli, C. J*, says;--"If I soil 501T my land 

■ , iarid agree to eufeofr you and do not, yon shall have a good 

Action on the ease. ^ 


The reign of tieiiry Vll marks the dennite abandonment 

6l the old distinction betwean misfeasance and nonfeas- 

if^f^artce in the action of deceit on the case. The reason for 

^.'Y, a, 3 Hfn, YT, till,, pL 3^. = J/hu.y Eitjt h I uiv, XtA. HI, [>, 337. 

B.* 20 Hull. VI, Tiit3., pi. 4. 1 2 iKu. \ IL JtiJ., pT, 15. 

^ 20^ Jltni. \'Ht MigU., j^L iS. 
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this gmdiinl rccoj;i)itioii of exmitory con tracts by the Com- 
mnn*Ia\\ r'onit'^ uas, that in so mauv cast's tlso (^ourt of 
Chaucci v wa^ icady In sriant n rctncds' uhcrc the Common 
law failed In do sfi. [{ is t vi n ^'au[ that tlu iv hail hcoai| as 
early as the h' '^innin.^ I’lf the i’t'h,;ii of Tleiiry VI, CbaiH.eL’y 
writ for an actum on a u holly o^t rnhyvv cnntnn'l* JUit it 
WHS not I ill late in the reiyii of Henry VH tluil tlie Coni- 

ntoJidaw jiuhtes clisliiH tie roaJi^ni-^cd llu: i'ij;ht to proceed 
hy action id a'snnipsit for ia>idi_:i-ancn :k wvU for mis¬ 
feasance, I hen then tlie u'nids of ]''iowecli leave it very 

f ^ 

donhtful w'lu'thi:r the" ]>],iintdr nudd liave siii cerried under 
aiiy eircuMj-iaurrSj In- hml ahvidy pi-rfoimed his part 

of the a^n enieiit 'u/'.. jnid Uie nioni y) : in otln r words, it 
was not ;ot seltle i law (hui a wlui Ily executesy contract 
could he sued on, 

]lut at in the i-ise of ^Vn^neerj,/ v. it was 

dchndely derided that ceiitrai t eN('i iiloiy is ail 

assmnt'''il m itself/’ Ji5 it wiw linallv sett led 

that as^'Umjxat lay any il dUt that ‘N very coii- 

tract c\ei nlorv imanats in iluidf nti assmujisit/’ Ihit tlio 
great case in point is tlu" f of AhV/uj/s v. Riiyubi'nL' in 
this ca>c jtlaiiitiff liad agreicl to (h'Hvcr lo fJefendaiit n, 
cow j iTi (.oih-idr r.ition of \\hi(dj pronus ’, the defendant 
had promised to pay jilaintdT Ci,iintiff hron^dit action 

of asaniiip^tt; and it wa" held Lliat he need not aver 
the delivtiiy of ific co-,v, because tlic consideration wus 
promise for iirornisr\ And thn^^ there is yet another 
respect in wdiich these decisions, and especially this last, 
are jmporlnnt. fii the conrse of these decisions, w'hich 
first made nonfeasance as well as misfeasance actionable, 
and then made a wholly executory contract actionable, 
thi re grew iip the do? trine of consideration* It would 
seem tlinl this fhatrinc of eon::^ideinfion w'as originally 
an cquitalilo doctrine, and that it wxs adopted by the 

* t5S7- iSe ^ \ <.\k Km'. tjJn ' Jftrs, Holarn 8S- 
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Ccimmon-lnw coiiils froin ihti Cimrj. of C'liinroiv, A.- 
the action for lK'Hlf^^tsdllcc of an o\\‘cnE;nry rn]jtr,H’t was 
evolved out the old action of EiC'VfKi-Ti'i on the --o 

iiieamvhilo the cloclriuc of ci)Jisid‘ration (or ffutd firo 
advanced fn nrjnlr-t-^.101,0 ca^es in tlio 

reign of flenry \' 1 I, tlie coiisidoraluni for i]\<' defonJanL’^ 
I’nonii^e wn^ nothing tluni actiiid p-'i roi tiini’a.n liy tlie 
plaintiff, which the defciidani Jiad olitaincd hi h.nifl ot hi;^ 
own agrceinLiit; hence the acLa^n of Jtccif," Ihn in 
those later ratios of cvcciUoiy l onhdctri 111 ihe nd;,jns 01 
Uli^fahutl; and jairi'-s L it w not rhonglit lar '^-sar}' th.U 
the dofendani sIkhjM Ikuo reaped aiiv .irfiMt advantage 
frt>m lilt; hriMidi nf j'ailh : (he opaia jeration [nr t^ioJ pro 
was prouu>o for [uomuL : and ihu tO't-guoTlt.ni aas not 
what the dcfciuianl li:ul gniujOLh hip uliat tlu' pla'ntiif had 
lost. A ^ (he artifM [>r a'S’.nnips't graiiiia 1 ]> letjiuied a more 
confractnal ari.) <'f a d (add ihaiarh", (ha me Vvino of 
tiic damages Iirram ' ricUi^ d on i[n, piniraph' of wlrp the 
plainLil'f liad lost |iy the (hdend rp'-: < onilnel -and hy iLo 
dcfeiidant’a condncL not iit^c. warily in tii.d (inking the 
agrecniant iind then hiv iknig it, hat nKialv rn hri Ltking tlic 
agrccinotit when made* hhoni u hni a sliort step to 
repaid contr[iotual iiglif as a nglit /a a light not 

fnercl)' ns apaiiast the other parly t > the contract, but as 
agninst nil thi' worlil; and fta^ wliLli rjglil an aclioii for 
damages will lie agamsl anybody uho iuteifores uitii It*. 
Ill I ^^4 j, in the case of /hv^icv v. nnmtihuij F.otd Campbell 
hold that wherever there is a conlraet, and some thing to 
he done in the course of the employment whirti is (he snb^ 
ject of thiit conn.I el, if there is a hi each oi ihiU" in the 
course of that employment, the plaintiff may i'illier recover 
in tort 01' in contract.'' Only nine \aMis iaUs, In the case 
of LumUy v, fjjv,' It wa^ held for the first time tliat an 

r II CL !k tin , ]>. It! 1^5 F. K , [> lo 

' 1^53, 2 L'X I'C lit 2iii. 
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action lay (against a xhhd party) for procuring' a breach of 
any contract; though as it seems there had been nn old 
Commoodiiw action by a inai^ter against a third party (in 
tort) “for harhoiirin^^ a sonant/’ 

The casi-, illustratmg tTie gi’nicIviLtl ^ivolntion of a gicat pait 
of the law of contract from tlu: law n[ tort must show that 
as tb ore is praci jci Lllj- iUf luntl to Ihc possible kinds of 
trespass f<jr which an action may be available, so there is 
p}tmti fiicic no limit to the rouceivablo (nstaiices of broken 
contra( fs for wliirh d images umy be claimed* In other 
wordSi the valitlity of a eon tract is the rule* its invalidity 
the exception. 

The due trine of coiisahjalion \\as adopted by the Com- 
nif>U“law courts fiotn the Clianceiy: there is evidence of 
the origin of this doctniic in the practice of llic chancellor 
of inquiring into ihe inteiuious of th^* parties, in thfisc 
contracts \\h[^re there ^^as no special sohninity of form 
(viz*: flic sealed docimiettl) to constfuiic Lite contract and 
make it alnoUite iii itself. The ouisithaaiion was held to 
supply evidence of the in hail ions tlie parties^ and hence 
of the nature of the coiitiaeb There was little, if any, 
connection between the old Con nn on daw tliuorios of 
trespass and the nmv equitable principle of consideration; 
though the former may have prcpaicd the way for the 
latter. It is une thing to say tliat the plaintiff mnsl have 
Incurred some detriment through acting in reliance on 
the defendant's promise; and tjiiile another to say that 
the defen<)aut must have had some legally snfFicient in¬ 
ducement for maliug his promise. 

The consideration (or p/o tpio) is not and never 

was the csseucc of a conliact; aiui much less is the 
execution of the consideration (as work clone) by the 
proiniscc. This is a' most important pailicular to which 
we sliall revert labir. The mere fact of work having 
been done is not a causa dcbm!i\ and creates no obligation 
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wiiatevur* AhJ whatever Hie c{\iisd tiJicitdi mi\y ho, the 
dcbiitm whicli floes coastitiite tlie i;? the pio- 

mise by one of the paitles and the aE^iJicmonl of both. 

The consideration wIioMier executed fir executorv is ma 
the essence of tlie coni met* but ratlit i a sort o( luittiess 
to suppiirt It, As late ns Tj.>id Mansiield (a 

authority on moral fildi^atirioj lield that li;^i cements in 
wiitJn;^, at all events in coEumcicial aft'.drs, ueie valid 
without any ctnisideialton at allJ iVnfl thoiif^b this pai- 
tictjlnr iikijtm liair^ not been followed in snbtnC<]nent decisionn, 
it IS said by Anson ' that the vi^ as tif Lord M-Liishcld are a 
useful corrective to the iijij’ncssion (if those who think llmt 
the rules of the law of onUiact fiom tiieii IsF^ncal complete¬ 
ness are ineviiablc- 

That there mn^f be a diasa or sonic ailo^natc lawful 
moiive ftir etnUi'ielin;:^ thf tleht, oriF;iivrUi-d ni the fbinoii 
law; and «o tiic idea ffujnd cxi'rF -sson in {'omts of h.qnity 
ill the flftcenlli renfni) throiij';h the chain:eih>rs, who at 
that lime were all eccle.siasDeJ, This evident foini The 
Doctor iuiii Siiulctt!, a tniatisi^ on the Canon Lw of the 
sixteenth century. And yet tli' le lias tieeii cfjnsifleriihlc 
doubt as to whether tliere is any connin tmn !>elwecii this 
in the sense of the C'nnon law and the mtHlerii 
doctrine of considirafi^'n* It is tine Ihal there aio im- 
porttvnl differences between the nn^diaival and the modern 
principle. There were also diversities of view in some of 
the earliest npplicaihms of the piinc[[ile reijniiinf^ a aiitsa. 
Aiolina* a jurist of the sixteenth century ^following the 
opinion of Felinus), rc;;ards I lie ctund as a sort of rule of 
evidence to indicate the intention of tlie parties and prove 

the existence of the contract-. ucccs^oruwi c^ac 

causes cxlircssioficm: nbV^yffiJ! tett'i tnni ifwdtir suhyre ntst ticinr 
catisam stijfiikfttcrprobetT^ 

* j t^/' 13111 L’(htii>ti, p, 63 

^ MifHiuit ; yV DupuL 257 + 
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On the other hainl, Lord Bacon thou^^ht it necessary to 
correct ibis canonical iind mediieval view, by distinctly 
laying il down that ^*3 011 sliitll never find a reason for this 
to the wor](i*s end in Uic law' but it is a leason of 
Chancery, ami it is this: that nn court of conscience will 
enforce donnm ^raiintum^ tUongh the intent appear never so 
clearly/'^ There is yet another important difference In-" 
tween the canonical and the equitable, v\z., bet\'vecn tiie 
medijtval and tlie model a view. In The Doctor (Utd Student, 
the Canon law is explained as follows i— 

*'* If A. promise to give ^20 because //t' hath made him 
such a hoMso, or huth lent him Mich a thing or sm.h other like, 
I think him Ixunul to keep piomfso, JSut if his promise be 
so Jiakcil tint there is int inacmer of Cfmsideration why it should 
be made, then I ttiliik him n<it bound to perform it, for it is to 
suppose that theie wna some error the making of ihc ]nomi$G 
, . . . . And ill all srich ijmnnises^^it nui^L be itiiderhlcuHl that 
he that made the piotuise intendeti to lie bound by il, for else, 
crunnionly afltT the doi he is not bound, unless hc vms 
bound to II /v/ore his [uomUe 

This is very different from the modern doctrine of con¬ 
sideration as bid down In the cases of Easiwood v, Kenyoit 
in 1840,* and -Re^cr^Wfi v. Thomas in j'S 42/ viz., that to 
support a promise the cmisidcrntion must be either present 
or future, and that past consideration is tu no purpose* 

But as :t seems to the present writer, there are two 
currents of thought existing from mcdifcval and distinctly 
traceable down to modern times* in the case of LampUigh 
V. Braih-wait in 1614/ the old canonical view of Felitms and 
Molina was upheld to this exlenl“thnt a past considera¬ 
tion, if granted at the request of the promisor—is a sufficreqt 
eaitsa to support the subsequent promise, which in this case 
was held cnforceablt^by action of assumpsit. In this cas^ 

1 lliico]!; ?w Me Sf(thff 4 &f 

* II Aik>Iphug and Ellis,1 3 Q, B. 234. ' [ 

* 1 SMi/h*s Lcadtn^ iithcd., 141, and105. ’ , " /: 
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it was held that, as n mritter of fact, the ori^^iiial 
ancc with a rtvjncst WhIS not with a view to croatinfr n 
Icfia! obligation, but was a merr v^oliiiilary rourtosie '; 
and yot this compliance was hold snfTicuiiit tiTif'i'r to siippcirt 
a snbseqncnt promise bj* the party wlioso jequest had been 
coinplipd with. This looks snrnotliing like the ivcognitiou 
a monil obligation aa sufficient taiiMi to support 

n proniJS-: the compliance could scamdj' be regarded as 
eifUttiiiCe even of the intention to make the subsi’qnunt 
proini; , still less of its having been made* The next 
case in whirli the same question raised was not till 
i8j 5. In the moantijue, Lord Mansfield 1ia<l said in 
1765^^ tluit cnnsiderLition was required as evidi'n Tf only, 
and that in commercial cases a promise tn writing need 
not be supported by c^isidoration* Lxaclly the opposite 
was held ]>yjtlie K'tclq^uor C’hato]>i.r and hv tlie 
of Ivu’ds in r778, in IhiuH v, ffrfi^hes,"^ namely, that a 
merely moral obligatiftu is not finffieiciit rote iLleration 
support a piomise. Uut in Lee v, in 1815, 

MansfieKb CJ., again hobl, even more distinctly, that a 


moral rtbligation was sufficient enttsidr^ratloii to ^^upport a 
suhsc<]uenP promise* 

^ In this case Mansfield, CJ.> and Gibl^s, J,, held that 
^^w'herevcr there is an antecedent moral obligation and 
a subsequent promise to perform it, it is of sufficictil 
validity for the plaintiff to be able to enh^rce ltd' In 
the ease of Wilkhtsnij v, O/feciVj in 18.^5/ tlic promise 
to pay J^vas admittedly subsequent to rhe allegeil con^ 
sidcration; and yet Tiudal, C.J*, clcseribcd th(' promise 
and the consideration as mutual/' presumably on the 
assumption that tljcre nvas an implied promise at the 
timn when the antecedent consideratji^ was n queslcd l^y 
the promisor, and that the subsequent promise wus a soil 


1 V, ? tf/i J/iifv/. - 7 T. li. J50, 

! j Taunton, 36, * i Binglurn'i WciiV Cjisl'*?, 490, 
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of ratification of it. As far as it goes, this decision of 
Tindal, C*J-, rather supports Lord Mansfield’s view, but 
not very strongly. The theory of inoral obligation, as being 
a sufficient cause to support a promise, must have received 
a somewhat severe shock in the case of Basfwoml v, 
Ketiyon in 1840: ^ then Lord Denman said that ** the 
doctrine of moral oblij[^ttion would annihilate the neccd% 
sity of any consideration at all, inasmuch as the mere 
fact of giving a promise creates a moral obligation to 
perform it’*: ho goes on to say, that such a thing was not 
heard of until the time of Lord Mansfield, and to imply 
that Lord Mansfield had dragged it in unnecessarily. It 
was decided in this case that past consideration was no 
consideration at all; and the same thing was also decided 
in Roscorla v* Thotms in 1B42,® In the case of Knyi^ v* 
Dutton in 1844,^ Tindal, C.J., bcldjfthat, where the con¬ 
sideration is one from which a promise is by law implied” 
—as in some cases the acceptance of services imports a 
promise to pay for them-**'no express promise made in 
respect of that consideration after it has been executed* 
and differing from that which is hy law implied, can be 
enforced.’* This dicUwi may be considered as throwing 
some light on the previous decision of Tindal, C.J., in 
V. Oliveira* In other words, whatever the ante¬ 
cedent implied promise may have boon—if there was one 
at all—the subsequent express promise must not differ 
materially from it. 

Thus we observe three rival theories as to the doctrine 
of consideration :—{i) the highly artificial doctrine of the 
Common-law judges (as per Lord Denman, 1840), perhaps 
the more artificial because originally borrowed from Equity, 
vix., that there must^e (present or future) consideration to 
support a promise; <2) the doctrine of moral obligation (as 

^ ir Ailo 1 p]iuj» lAiid ^ 3 It, ^34. 

® 7 Mnniiiitjr and fjrangtfTj 807, , 
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per Lord Mansfield); and (3) the old canoiucfil view of ron- 
sideratLon as having a merely evidentiary value. 

The theory of moral obligation may be considered as 
disposed of: but not so the canonical or evidentiary view 
of consideration. In the case of Brati/ord v. Rnnhioti, 
in 1853*^ it was hold, that a past consideration granted at 
the request of the defendant was sniliicient to su])port the 
defendant's subsequent promise in writing. The facts were 
fairly simple : the defendant introduced to the plaintiff 
two friends desirous of buying a ship but lacking ^55 
of the price; then, at tlie defendant's request, the plaintiff 
allowed the purcliasers credit for the £'55 : subsequently, the 
defendant guaranteed in writing tlic payment of the ^^55, 
Plaintiff sued for line amount; and it was lickh that he- 
cause the past consideration of allowing the purchasers 
credit had been at the defendant’s request, therefore it was 
sufficient to support the dcfemlaut's subsefiucut promise. 
Ill this case the authorities were carefully quotcil, and the 
rule in Litmph‘igh v. Bynihwitil strictly adhered to. How¬ 
ever,- it is considered by some writers that Lauipki^^h v, 
Brathwait and Bmdford v. Ronlston must citJicr be supported 
on some different ground or abandoned. For according to 
Pollock, there is no satisfactory modern instance of this 
doctrine, and it would perhaps now be held tliat the subse¬ 
quent promise is only evidence of what the parties thought 
the service worth,”^ And likewise Anson, “the correct 
view seems to be that the subsequent promise is only bind¬ 
ing wlien the request, the consideration, and the promise 
form substantially one transaction, so that the lequest is 
virtually the offer of a promise, the precise extent of which 
is hereafter to be ascertained/’ * 

The less artificial and more logical Reason here suggested 
by the two modem writers was actually adopted by Bowen, 

I S, Ijijih Comtngn Law 4^8^ 

‘ f Mmiples */ Slh Hi., p. 189, * 13th ed., p. 13 *. 
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LJ,, in Sietifart v. ibnt without discarding the old - 

ratio dicid^ndi of Lamjthigh V. Brathwait and Bradford v* 
Rottlsioti, 

In Stewart v, Casey, Lord Justice fiowen, said Even ^ 
if it were trucj as some ficieotific students of Jaw believe, 


that a past sei^vico-cannot support a future promise,, you 
^ust look at the document ajnd see if the promise cannot 
receive a proper effect in some other way* Now the feet 
of a past service raises an implication that at the time it 
was rendered it was to be paid for, and, if it was a service 
which was to be paid for, when you get in the subsequent 
document a promise to pay, chat promise may be treated 
either as an admission which evidences, or as a positive 
bargain wliich fixes, the amount of that reasonable re¬ 
muneration, OR the faith of which the service was originally - 
rendered. So here for past services there is ample justifica¬ 
tion for the promise to give the third share/’ 

This dictum of Bowen, L.J,, is the last word of legal 
decision on the subject of past consideration. The same ’ 
principle was admitted by the defendant in MarshiiU v. 
McLaifghliftf in which the present writer was plaintiff; 
in which case^ the actual promise was verbal mepty, >. 
; whereas in Bradford v. Rouhton and Stewart v. Cas^ it 
was in writing. 

f Thus we see that the present Jaw requiring consideration = 

I to support a promise is highly composite: it is the joint ^ 
/piquet of the above-mentioned decisions^ whiclv^part , 
-■’from those, of Lord Mansfield—are consistent or at least 
' xeconcUeable with each other* There is the 

^ I ■ T j 

'■fcbmmon-law rule, itself borrowed from Equity^ 

/must be (present of future) consideration: the 
. equally artificial'Conroott-law exception to this 
ithe exception in favour of past consideration, ] 

* r - ■■ ■ ■ 1 fl. 

, * L, R# [1^9^], I _Cli* , ' , ,. , 

i * In the' lATdU|h CouEit/^O^ of Soney, 
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the cases of L^mpkigh v. Btaihwait and Bradji^rd v. 
Roulsloh. 

, There is also the old canonical rule» traceable back to 
the middle ages and the \vritiiigs of Felinus and Molina, 
which regards the consideration for a promise as having 
a merely evidentiary value; this evidentiary view of con- 
. sideration is still supported by the modern authorities on 
Lawp^sigh V, Byaihwait and Bradfoyd v. Roidsfont and 
especially by Bowen, LJ., in Stewart v, Casey; although 
these modern authorities fall far short of upholding the 
old canonical view, viz.; that the consideration necessary 
to support a promise is only important as having a merely 
evidentiary value as to the existence of the agreement, 

R. L. Marshall, 


IIL—POSITIVE RIGHT, 

T he thesis that Right is essentially a positive con¬ 
ception, is not held, as might be thought, by positivist 
"philosophers alone. These, indeed, start from the principle 
that legal knowledge is Jegititnate only when it keeps within 
the limits of experience; now experience, as Vanni for 
example says, " only shows us Right as a fact of human 
■society, as a historical phenomenon,” It would on this 
hypothesis be absurd to speak of any kind of ideal Right, 
rational or absolute, which has no adequate correspondence 
in the realm of facts, but transcends them. The only Right 
existing ts that in cimtaie positumf that is, which is in 
“vigour in a politically constituted society, at a certain his- 
‘.Jlbripal- moment, by the effect of determined forces. Such 
vi^gutnents are often repeated by the positivist writers, and 
with an air of peremptory demonstration; wliereas, 
LiiE'fearofully examined, they arc reduced to an argument in 




294 


I^OsmVE RIC?fT* 


a circle^ or to a petiiio principiif being based on the pre¬ 
mise which is afterwards presented as conclusion. The 
impossibility of a Right not positive is deduced simply from 
the fact that it is stjpposed a priori that Right is only a 
phenomenon, and cannot have any other existence than 
what IS empirical* The demonstration of this presupposed 
dogma seems superfluous to the positivists, who however 
have no hesitation in discarding, without a true critical 
analysis, the notion of natural Right in alJ its forms both 
ancient and modern* Admitting then that a Right not 
positive is not a Right, this adjective applied to a Right 
would he evidently void of meaning; and it is declared in 
so many words ** a pleonasm” by iSergbohm, who how¬ 
ever caiinnt exempt himself from using it, so ^ 4 go^ons and 
diffused (to his own inlinltc scaudab is the belief in a 
Right superior to this* 

But if this simple solution of the problem can he under¬ 
stood as far as regards the positivist school, more grave and 
signilicant is the fact that philosophers of other schools also 
approximate, in a way, to the same solution* Some, inspired 
especially by Hegd and also hy Vico, recognise that the idea 
of Right is absolute and inexhaustible, and transcends there* 
fore in its essence all of its particular manifestations in the 
historical field, but on the other hand affirm that only in 
history is Right a reality* The traditional antithesis between 
the Right of nature (or of reason) and positive Right is 
resolved in this sense, for instance, by Lasson and Filomusi 
Guelh; w'ho in like manner deny the existence of all Right 
other than that w'hicU is positive, recognising nevertheless 
in this same contingent and changeable Right the impress 
of an eternal idea, which unfolds itself in the concrete 
through tlic series of actual institutes* The ideal clernent 
of Right—that which Vico called the true is 

thus, according to this conception, imperfect standing 
alone,and should be integrated wdth the “certain (cer£um)j^* 
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that is with the historical “position," before KigliL can 
properly arise. Not without justice, observing sitcU ten¬ 
dencies in modern idealistic philosophy of law, could an 
adversary of itj such as was Vanni, experience gratifica’- 
tion from it, as with a partial agreement with the doctrines 
professed by liim, " It is not then the positivists alone — 
he exclaimed—“ who affirm as the only true Kight, positive 
Right P" And he adduced this argument in opposition 
to Petrone, who a little earlier, approximating much 
more closely to classical tradition, liad vindicated the 
theoretical legitimacy of natural Right, 

But very soon Petrone himsclfj resuming the discussion, 
declared that by natural Right slionld Le iinfleistood "not 
a Concrete and perfect riglit/* but only “ a priiicipiiim 
cogmscemU of just laws of conduct in the order of social 
life **; and after^vards came to abandon the antithesis be¬ 
tween natural and positive Right, reducing it to that 
between justice and Right, and conceding to posit!visni 
that "the simple ideal concept of justice cannot count as 
Right m the rigorous sense of the word, Independently of 
its objcctihcation and of social sauctitjn/' " Right,” he 
explained, " requires* to have for its ciiaractcr ol^jectivity, 
determined, formulated, and limited consistence, that is, ex¬ 
terior and positive determination* The essential pivot of 
the existence of Right is in the in the " Satzuiig,'—is, 
thatis^in its placing,in its “position " ; without ^Yhic^l,mere 
justice is the lesult, and justice not objectified;—amorphous 
and disarticulated justice, ideologic, subjective justice, and 
not Right properly so-called,” In such manner, and still 
without substantially changing his speculative attitude to¬ 
wards the problem, Petrone, in the particular question which 
now engages us, came to accept a solution analogous to 
that proposed by his adversaries* 

It is right however, at this point, to say that In all these 
philosophical controversies the positivity of Right is always 
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uniJerstood in a much more esfensive sense than that usediy 
practical lawyers who are not philosophers,. For the lawyer, 
**positive Right” often means only the system in vigour in 
the State to which he belongs; whence, it follows, that the 
rules observed by other peoples and at other times would 
not be called positive, and much less still those which are 
peculiar to peoples and times very remote* Such restrictive 
use of the term is without doubt connected with that 
mental habit which Bacon had already well defined, when, 
to the faults characteristic of philosophers, he opposed those 
not less characteristic of Jurists: '^PhUosophi propmmnt inulta 
dktn pttlchrat sed ab usu rc^nola. Jurisconsulti antem sua 
qitisgw pair its legunh vel cHum Bomanarujn ant pmUifidammj 
placitis obnoxii et addicti^ judkio dncero non nkiniur^ turn- 
quam e vinculh ^crmocimniur'^ ^ Indeed, nothing is more 
deeply opposed to a scientific comprehension of the phe¬ 
nomena of Right, than a one-sided attention to the m-- 
stitutions peculiar to a particular community at a certain 
moment iu history; as if the same institutions were not 
subject to that law of relativity which governs equally all 
phenomena, and w^ere capable of being considered as the ex¬ 
clusive source of authority* But‘wit;b such an illusion we 
need hot occupy ourselves; as it is here simply a question of 
a mere subjective illusion which dissolves in the very act of 
being presented; and not of a theoretically elaborated cri¬ 
terion, more or less capable of argumentative defence. On 
this point, all the schools of legal philosophy are and should' 


be in agreement: that Right has everywhere a phenomenal 

■ »■ * p ^ 

or positive reality, inasmuch as it is produced and plaC^'hi&r- ' 
torically m every human’society; whether or no it may have/ 
besides that, another reality metempirical or purely ideal* ;■ C. 
To resolve this latter, which is the real question^' it’ 

however, necessary to pause, for a short while to. i^nsiLd^i 

' ' ' ' \ 

^ liaeion, De dr^n. ft h. VlII, Z>r 

<te /ffftTtkiS'JtiriSf pKwmitim« 
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this point, which is commonly taken for granted, and is 
not always cleared up with exactness; It is necessary to 
ask oneself: When is Right really ** positive’’? How 
is it made complete, and in what does its position*' 
essentially consist? 

The answer to snch questions would be simple, if the 
rule of Right always grew up in an uniform manner, 
and if it were, in one and the same moment, conceived, 
formulated, and applied^. But no one is ignorant that the 
coming into force of any rule whatever pre-supposes a 
very complicated process and often a very long one. 

There are, among all Peoples, some ftindamentul con¬ 
victions regarding modes and aims of conduct, which repre* 
sent the common exigencies of human nature, displayed 
according to the degree of their development, and in rela- 


' tion to certain elements of outward fact. Such convictions 
/ determine generally all the forms under which life shows 
■ itself, and accordingly the juridical system among others, 
although they are not found written in the provisions of any 
,code* Subordinate to these fundamental determinations, 
V which have as their distinguishing characteristic a minimum 
of liability to change, juridical rules come to be elaborated 
' and modified, together with the other rules of conduct. 
This process of elaboration is of its nature continuous, 
and takes place as much by collective and anonymous 
a'ction as by specially constituted orgitns, which are of 
use only in so far as they are recognised and accepted 
/'by the preponderant social \vlti (principle of “historical 
sufficient reason"). .Sometimes the formulation of the 

h I 4 

rule precedes and determines its observance; at other 
times -the contrary happens, and the rule i& first observed 
applied before it iS expressed. In every case, the will 
iWhich formulates itself in imperative terms represents the 
and syntliesis of many wills; the historical establish- 
of Sight has alv^ays bad root in the exigencies and 
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aspirations of individual consciences. Not that these are 
constantly in unison with each other, as if simultaneously 
inspired by a transcendent existence, as the historical 
school supposed. The truth is rather that cvety^ subject 
helps in a certain manner, even though it may be in a 
minimum degree, in, the production of Right, bringing his 
juridical appraisements to intervene in the social fabric 
along with those of others. That which wg call the positive 
Right of a people is accurately the average expression of 
these evaluations, their in historical fact, always 

approximative, and therefore constantly in process of 
renewal* 

If by positive Right we understand tiiat which, at a given 
moment, effectively governs the life of a people, il is clear 
that we should understand it to include also that part which 
was never the object of any express establishment; whence 
it would be absurd to restrict, for example, the qualification 
of ** positive** to such Right only as is established by statute. 
Rather it may well be asked if all that which is established 
by statute is leally positive Right. As regards which, it is 
as well to reroeinber, w the first place, that in many stat* 
utes there are found elements which are not juridical: for 
example, historical narrations, affirmations of faith, financial 
calculations; and the distinction between ‘‘formallaws’* and 
'^material laws” is based precisely on the recognised want, 
in some statutes, of a truly and specifically juridical content. 
Moreover, even if we take statutes containing rules of Right, 
it cannot really be said that they are always positive,” 
through the mere fact of their promulgation. They may 
have the extrinsic marks of validity; but we are obliged to 
have regard, according to the above criterion, to their effec¬ 
tive application and applicability. Cases of statutes w'hich 
have not been expressly abrogated* and have nevertheless 
remained and become a dead letter, occur frequently in the 
juridical history even of highly advanced peoples; whether 
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on account of tbc fact that contingencies of events prevent 
the possibility of puttio^r certain rules into practice, or 
wliether on account of the acceptance of new judicial prin- 
ciples in their place* Not therefore all statutes—as, on the 
other hand, not only statutes—really constitute the positive 
Right of a people* 

Neither can the “ positive ” quality bo made to depend 
on practice alone, even if constantly followed* The repeti¬ 
tion of uniform acts is not enough in itself to produce a 
custom ill the juridical sense* There are rules generally 
oljserved, often from time immemorial rmd founded on an 
idea of utility and conveiticnce, which nevertheless do not 
impl}" any obligation so far as the relations between indi¬ 
viduals aie concerned. There are also rules, which arc 
reputed obligatory in the sense tl^at their infraction would 
justify public blame, hut which arc all the same without 
any olijcctive exigibility; whence the character of Right is 
denied them, and w'ith reason. 

1(1 order that a positive Right may really exist it is not 
enough, tliereforq, lo have the abstract expression of a jurid¬ 
ical precept, nor, on the otliei hand, the observance of any 
usage whatsoever; but it is necessary that^ enUriou of j jinid- 
ical natiiyc —'that is, one which establishes an obligation and 
a correlative claim—^be inserted in the system regulating 
the conduct of a certain people, so that its oliscrvaucc does 
not depend 0^ the mere of him who is obliged, nor on 
the mete force of him who may be interested. It is neces¬ 
sary, in other words, that a social organisation should exist, 
capable of confirming the will of each, so far as it aims at 
the fulfilling of a rule of Right* 

The critical moment at which the existence of a juridical 
positive rule—^whether introduced by enactment or usage— 
is revealed and demonstrated in an obvious manner, is that 
of judicial application. This application gives In reality 
to the rule an actual and concrete efficiency: it takes it 
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from its state of generic power and brings it in contact with 
living reality, which receives from it the definite imprint- 
One would be tempted—following a facile but superficial 
** realism —to consider Right “ positive '' only at this its 
particular moment. But the truth is, that Right exists and 
works, of itself informing social relations, even before the 
Judicial sentence and independently of itt the of 

having a rule made effective by means of the organs of the 
State renders the rule itself ** positive,” even if that possi¬ 
bility is not effectuatedi and thus remains virtual only? as 
it must indeed remain in most cases, for it is beyond doubt 
that every rule would in fact be invalid, if at were not in 
most cases observed spontaneously. 

An admission that the positive” character of a rule 
consists only in the act of its judicial application, would 
amount to confounding the function of the judge with that 
of the legislator—practically annulling the latter, and taking 
away from the former Its proper basis/ The intrinsic logic 
of the judicial function in truth obliges us to conceive of 
Right as objectively anterior, that is as already declared to 
the judge, who ought not to create it, but to recover it and 
declare its application in respect of each case. If the law 
does not yet exist (as, for instance^ in the first stages of 
judicial evolution), or cannot be applied to the case in ques¬ 
tion, the judge should refer himself to the logical organism 
of the system in vigour, regarding it as a single and com'* ' 


prehensive unit, at least virtually, of the entire scheme of 
things. Historical and psychological observation confirms' 
the necessity of such reference to an untverbal maxim,/ 
which, even if discovered and formulated on the bccAsioS" 

■ of a particidar judgment, does not, because of that, deriv^;^ 

■ ^ 

jErom it, but on the contrary ought to precede it,^ to invest^r^ 
it with intelligibility and authority, ^ 

That tendency is therefo^ to he combatted, which to-day\| 
manifests itself in the, school ^of soAiailcd free 'hp 
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accordance with the dictates of which it is thought proper to 
leave to the will of the judge not only ifie decision of each 
case, but also the determination of the nile to be followed 
in it. To such a system the essentials and the logical limits 
of the judicial function are entirely misconceived; limits 
which in the modern State perform also the function of a 
fundamental guarantee of liberty. The improper use of 
words should not lead one into error: the pretence of 
"liberty in the application of Right” would effectively con¬ 
stitute, besides a theoretical paralogism, a permanent 
danger to the legal liberty of t!ie citizen, which has as one 
of its principal conditions the certainty of Right, and 
especially, the unshaken sovereignty of the law. 

This, of course, is not equivalent to saying that the 
judge ought to turn himself into a blind instrument for the 
mechanical application of Right* In so far as he should 
oppose himself to such a conception the freirechtlkfi^ 
Bewe^wi^ would be fully justified. Nobody can be ignorant 
that the interpretation of Right, and especially that which is 
required of the judge, is a genuine and original consideration 
of it, that supposes a deep aptitude for it, while it profits by 
ail suggestions evoked by the ever new relations which 
arise. This judicial Interpretation is a subordinate element, 
but a necessary one for the full development of tiie system 
in force : it excites, like leaven, its ideal and hidden powers, 
and discovers often in ancient laws meanings which their 


authors could not have explored^ But though the logical 
foundations of the system and the organic unity of its 
remain 00changed by the interpreter, still within 
■these limits the syefem receives new and fruitful increases 


'ih, the course of its application* 

■ 1 / Thus by degrees the; natural human vocation for Right 
J^et;omes historically determined and verified: the common 
sunk ^-to speak In our spirit, are translated, in 
into “maxims witnessed by Justice'*;. 
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and the maxims formulated in universal categories descend 
to an infmito scries of coiitingcncicrB, they ^ibmit and 
adhere to the particular cases. The whole system regarded 
in its entirety does not admit of any sharp divisions, nor 
does it undergo change cx abrupio; but a continual organic 
process of elaboration permits of its progressive renewal 
which can never be intcmiptech unless by an interruption of 
life itself. It so happens that a juridical idea may have to be 
defended for centuries, before finding its place among positive 
ordinances; whether that event happens by express determin¬ 
ation, when the idea has acquired sufficient historical force, 
or whether it begins by informing, perhaps unnoticed, the 
practice through separate cases of its application. 

Now, if the process which leads to the imparting of a 
'^positive” quality to Right on the stage of historic fact 
is of this nature; if, dealing with such a thing as a pro¬ 
cess or an empirical turning point, it is not possible to 
establish a priori the moment at which a legal idea becomes 
positive, nor that in which it ceases to be such; to us it 
seems clear that the quality of positivcncss ” cannot pos¬ 
sibly be regarded as essential to or imitianeut in the idea 
itself, but should rather be regarded as an c.xtrinsic and 
accidental element. The facts or the series of facts that 
render a juridical determination “positive,” do not make 
it at the same time juridical; since this latter property 
is not historical, but purely logical, and in this sense is above 
tlie changes and lapse of time. Whatever may be the 
degree of social force which sustains it—wdiether or no 
enduring for a certain predominant time, whether affirmed 
by some individual only or by many, a legal proposition 
retains its own characteristic meaning; that is, it remains 
a legal proposition: if not, then in order to discover in it 
such a character it is necessary first to make sure of the 
application which it may have had at some particular 
moment or other of history \ 
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What are the logical dements that properly constittite 
the juridical character, has been incidentally menthmed 
alread^^ and may here be briefly summed up. 

Among the forms o£ evaluation and determination of 
conduct, there must necessarily be one which concerns 
the actions of a multiplicity of persons so far as they meet 
and intermingle with each other. In other words, a critciion 
must be established, according to which an objective schetiie 
may be deduced—some system of reciprocal compatilulity 
and accommodation between the persons concerned: with¬ 
out which no ethic would bo possible, or at least satis¬ 
factory, since human conduct would remain undeimed and 
amorplious in one of its most fundamental aspects. Right 
is precisely this criterion, w'hich values and defines tn an 
objective or correlative sense the conduct of several persons. 
It docs not take into consideration the activities of anyone, 
except in so far as it has relations ’with the activities of 
others ; it does not regulate the conduct of the individual 
titi but only of the Every predicate that 

is juridical is therefore trans-subjcctive and two-sided, 
implying a condition of alterity, a limit and relation 
between a multiplicity of people. This relation, however 
various may be the contents of if, has always tlie formal 
consequence that ’vvliat is recognised as permitted on 
one side cannot be prevented by the other- Legality is 
similarly an effective claim of respect, to which corresponds 
an analogous obligation; and upon this rigorous corres¬ 
pondence between the terms of the relation its legal nature 
depends^. 

Any proposition which satisfies this formula, that is, the 
existence of such an inter-Subjective relation, has without 
doubt the character of Right, Whence results the identity, 
and, at the same time, the changeableness of Right; since 
infinite propositions arc possible according to the same 
logical species, as history itself, in almost continuous 
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examples, makes evident. But not all juridical propositions 
have been historically verified, and 4ho3e which have been 
verified with one people, ha^'e not always been verified with 
others; those which ruled in a certain age frequently fell 
away in a following epoch* Positivity is then an episode 
that may take place, and will certainly take place, in re¬ 
spect of juridical ideas which so far have not been effected; 
while many which at present are in force will come to 


an end. 

To consider as a right only what seems '^positive** to 
ns would lead us logically to deny the juridical character 
of all the systems that have not reached such an empirical 
phase, or that have passed it* For that matter (for instance) 
in so far as the Right created by Roman law has ceased to 


be positive,” so far would it have ceased to be Right! 
Again, the nature of juridical rules (for instance, projects 
of laws) that are being elaborated in place of, or in addition 
to those in force, would be misconceived ; and they would ' 
be ascribed to some other indeterminate category, until the 
instant of their, appearance in. actual force* In short, one 
would arrive at the absurdity of making the intrinsic sense 
of a maxim depend upon the extrinsic and accidental fact 
of its approbation and observance* 

Those who accept the doctrine of the essentially positive 
character of Right are accustomed to point out this cha^ j 
racteristic as a criterion of distinction between Right and * 

■ h 

morals* But It is exactly this application of the doctrine, / 

^ L T 

which, if it were true, would have, suprrae importaheei ^ 

' which shows instead its iri'emediable want of foiinoiticmi 
Because morals themselves have also a-historical and posiv^* 
live existence; and the problem, whether they have 
existence alone or have ajso a metempirieal ch^cter, 
in their case not less thahda that of Right. He wbo'affif'u^if 
. ~fot example, with Ahrens-^thaf molality is abfiqlut'e '^^ 
invariable, but Right relatiifeVto-tftne 

P ■ m 't ^ “ 7b. 
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in our opinion, a twofold errors since, on the one side, he 
forgets that the principle of historical rektiveness is applic¬ 
able to moral, in the same manner as to juridical, plieno* 
menology, and, on the other hand, disregards the fact that 
a moral absolute is not possible without a corresponding 
juridical absolute. 

That all Peoples have their own positive morality" 
in harmony with their own system of Right, and therefore 
subject to an analogous development, is a truth which stands 
in no need of demonstration, especially after modem investi* 
gations into this subject* In reality, both kinds of deter¬ 
mination have a meeting ground, and are compounded 
into a concrete ethical organism or regulating S3'Stcin, 
which is precisely the product and the historical exponent 
of the predominating convictions regnrding inodes and 
ends of conduct. The rules of both the one and the 
other species have, however, differing characters, inas¬ 
much as they correspond to the two fundamental points 
of view according to which conduct is capable of being 
regarded^ Right concerns, as we liave said, the objective 
ordering of activities, and affirms itself where a collision 
between the actions of several persons is possible, mark¬ 
ing the limits of thdr respective effective claims. But ino* 
rality furnishes a rule in another sense, and tends to resolve 
the clashing between two different actions w'hich one and 
the same person can carry out* Moral precepts are there' 
fore subjective or one-sided, since, even if they have also a 
relation to oth^er persons, they really determine only the 
conduct of him who ought to execute them ; while juridical 
precepts are essentially objective or two*sidcd, because they 
.signify always a correlative determination of the conduct of 
V a multiplicity of persons* From this different logical nature 
\y of the one and the oth^r category, follows the difference 
tihich we find in their expressions and sanctions j that is, in 
varying manner in which the juridical and the moral 
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rulos make their force feU^ even when it is in the same man¬ 
ner that lliey are recognised and observed. Snch difTerence 
cannot, however^ prevent us from recognising timt there is 
in every human society a morality in force, which reveals 
itself in custom, and is hisEoi’ical and relative, like the Right 
which springs from and is developed along with it* 

No distinctive criterion is then aftbidcd by the mere fact 
of positivcncss/' unless from that we ascend to the in¬ 
trinsic meaning of the rules set or followed. Considering 
this meaning, wc perceive that Right and morality have, 
although each in its own way, a mode of existing—or rather 
of appearing—in the sphere of expencnce ; but in them¬ 
selves, as forms of evaluation of work, they are both ranked 
above this sphere, and denote a duty to be a deontological 
cxi^^cncy. Thus, then, both moralily and Right express, if 
at different visual angles, an ideal of conduct that can be 
v]^>l:vtcd physically, wiihout on that account ceasing to have 
its value as ideal. 

No one dcuibts that, in a given system, the legal rule 
remains such, whether in fact infringed by some or not* 
The transgression falls logically under the lulcj and does 
not destroy it; right violated withdraws itself from the 
action of violence—Rosmini has well remarked — like an 
immortal existence, inaccessible to all material power, 
wdiich does not succeed as much as in touching it. In 
this hypcrphcnomenal value resides properly the truth of 
Right, which, analogously to that of morality, docs not 
depend on facts, but rather tends to impose itself on them; 
whence neither can it be limited by the institutions actually 
in vigour, of whatever kind they may be; rather it sets its 
affirmations naturally beyond tljcsc, and sometimes against 
them. This same positive Right, inasmuch as it represents 
a reality of fact, is subjected to an evaluation sub specie 
juris, that is, it is liable to be referred to a criterion of 
justice, independent, of every historical sanction. This 
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criterion persists in the human conscience, and is one and 
uniform in ifs priiiciplcH, on which it proceeds /^rathially to 
unfold itself. Though the Juridical vocation of the con¬ 
science is reflected in the institutions which succeed each 
other in historj^ still it is not exhausted* Nay, the develop^ 
ment of these institutions would not he possible if no new 
Kight could ever be opposed to that alrea<ly established ^ 
that is, there would not e^ist that natural jurisdiction 
which the conscience exercises in an autonomons fashion 
on the objects already contemplated by the juilicial and 
positive arrangenicntSj and tijcrefore on those arrangements 
themselves. 

The antithesis between the natural and the positive Right, 
between the and the or ‘ StVewor/' on 

which the classical philosophy of Right is in nil its deveiop- 
nicnls concentrated, expresses exactlj' this fundamental law 
of our being, this necessity of a refraction of the absolute in 
the relative. It lias been In vain attempted lo eliminate the 
antithesis, dogmatically denying its first icnn, or ending in 
its confusion wuth the second. Tlic exigency natural 
Right persists, notwithstanding the denials of positivists 
and the attenuations of equivocal historism ^ it persists, 
in spite of the much more harmful errors of tlie very persons 
who advocate it with an inadequate appanitus or by im¬ 
proper methods. Natural Right exists, that is, it is valid, 
because the human being exists and must be reckoned with, 
whose inseparable attribnle it isj and its determinations ore 
drawn simply from the examination of human nature itself, 
which reason can perfect, bending back upon itself: “ ex 
yaiwchiaiionc animi iYanqniiU^"' to repeat the formula of 
Thoniasius* 

The dogma of the essential positivity of Right is thus 
dissolved by criticism. We see tliat positivity is nothing 
else than a transient and superficial ini;ige of a more pro¬ 
found trutb. The analysis of the process which leads to tlic 
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imparting on the stage of history of a “positive” quality 
to Right, obliging us as it does to recognise in the process 
itself only a couscc^fivum *^—a purely secondary result — in 
respect of the uieor that is thus rendered positive, confirms 
in an indirect hut uivdeniabJe manner, the legitimacy of the 
deduction of pure Right as an idea! conception. 

George del Vecchio. 


IV,^JUDTCIAL STATISTICS, ENGLAND AND 

WALES, igii. 

Part L—Criminal Statistics,^ 

T he Criminal Statistics for the year igii do not 
appear to contain any features of special interest* 
It ta not to be expected, in the ordinary course of events, 
tliat the conduct of the population of England and Wales 
wiH' change violently, cither for better or for worse, in the 
course of twelve months, and as statistics of crime reflect 
the conduct of the population in relation to the criminal 
law, it is not likely that the statistics for any given year 
will differ considerably from those for the preceding year* 
There may, it is true, be variations in detail due to special 
causes, but on the whole the differences cannot be expected 
to be large* The present volume is the fifty-fifth of the 
series* and therefore* as it docs not chance to mark a jubilee 
or centenary, it does not afford a plausible pretext for an 
examination of the statistics relating to crime over a con¬ 
siderable period of years* Our remarks will accordingly be 
restricted to the principal Tables in the volume, and if this 

is somewhat open to criticism as a dull proceeding, the 

■■ ■ 

^ WoUi* Pifljt 1, —Criminal Statl$tk$r Lod*'' 

doa I Wyin«v & So«i, igii, ^ 
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critic may be invited to exercise his ingenuity in devising a 
tmmencal system in which the number 55 would, as 
speciously mark an epoch as the number 50 in the deci¬ 
mal system. 

The statistics are in the same form as those for 1910, and 
they contain six comparative Tables (pages 19—25), and 
fifty annual Tables for 1911 (pages 31—163). The first five 
of the former Tables give comparative figures for the period 
1893—1911, with regard to (i) the number of persons for 
trial at Assizes and Quarter Sessions and the nature of the 
offences, (ii) the number of persons tried for indictable 
offences at Courts of Summary^ Jurisdiclion and the nature of 
the offences, (iii) the number of persons tried for indictable 
offences at Assizes and Quarter Sessions and summarily, 
(iv) the number of persons tried sum manly for non-indict¬ 
able offences and the nature of the offences, and (v) the 
number of crimes (indictable offences) reported to the 
police; the sixth Table contains a summary of the pre^ 
ceding five, with the proportions of persons tried and of 
crimes to population from 1S57 to 1911. The fifty annual 
Tables give the details for 1911 in regard to proceedings 
at Assizes, Quarter Sessions, and Courts of Summary 
Jurisdiction, and figures in regard to probation orders^ 
extradition and fugitive offenders* public prosecutions* 
police returns of crime; coroners, prisons, Borstal institu¬ 
tions, reformatory and industrial schools* places of deten¬ 
tion (provided under the Children Act), criminal lunatics, 
habitual drunkards, and the exercise of the prerogative of 
mercy. 

The statistics, as usual, divide offences into three main 
classes; indictable offences, criminal nton*indictable offences, 

' and other nonindictable offences. The first class comprises 
all the offences for which a man has a right to trial by 
^ jury* though, of course, only about one-fifth of them are 
actually tried on indictment: the second class includes 
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ofiences involving some dement of dishonesty, fraud, vio¬ 
lence, or cruelty: the third class includes all the minor 
offences of the criminal law. The figures^ for 1911 for 
each of these three classes are 62,318, 74,492, and 560,653 
respectively—a grand total of 697,463. The corresponding 
figures for XQio were 66,389, 73^05, ami 558,8111 and the 
grand total for that year was 698,305. On these figures the 
total volume of crime for igtr was practically tiie same as 
in 1910, the difference being so small as to be ncgUgiblc- 
It is, however, usual to regard the stnatistics relating to in¬ 
dictable offences as tlie best Index to the movements of 
criine, and arguing from these figures, we find the satis* 
factory conclusion that serious crimes in 19ii sliowcd a 
decrease of 4,071 as compared with 1910, the figures bcijig 
62,318 and 66,389 respectively. The figures for the three 
years 1908-10 were, however, unusually high, as in 1908 
the number jumped from 61*381 to 68,116, with decicases 
of roughly one thousand in each of the two following years* 
With two exceptions (1868 and 18S2) the figures for rrjn 
are larger tlian in any year previous to 190S, but* when 
we allow for increase of ]>opulation, the figures for rgri 
show the smallest recorded proportion of offences to popu¬ 
lation, except during the period fiom 1895—^1901, and 1906. 
The proportion for 1911 is 172 olfeiices to 100,000 of the 
population, as against corresponding figures of 185, 190 and 
194 for igiOj 1909, and 1908; and though the number of 
offences in 1911 was greater than that for 1907 by about 
i,ooo, the percentage to population is smaller by 5“-i72 
compared with 177. It is satisfactory, therefore, to note 
that there has been a Bteudy decrease in serious crime since 
1908, the largest decrease, as compared with 1910, being 
in the number of offences against property* The lat' 
might perhaps be used as an argument m supp%, ^the 
theory that crimes against property decrease as ^ \ral 


^ Tliew figuKb 1 elate to the nuoibcr &f p^i/soriji trkr(L 
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prosperity increases—and certainly the evidenru is that 
trade lias been good and employment plentihil f’f Jate. 
we forbear to discuss here the ve?;cJ tjuestion of whether 
crime is to be ascribed as much (or more) to Iho picssure of 
circumstances on the individual as to the free choice of the 
cntiiinrj. It is of course tempting, when dealing with matter 
so abstract as statistics, to connect variations in the hgiircs 
with impersonal causes, and it is soldering to relUct that 
after all statistics on so large a scale as those in this volume 
can only be obtained regarding each separate offence as a 
mere unit and by di'^regarding the tlirnisand and one details 
which distinguish one unit from aruither in nctiuil fict. 
Statistics are necessary, but tlioy are nut a substitute 
for life. 

Turning in detail to the various classes of indictable 
offences, we find that offences against the person increased 
by 3i:r from 1910, the totals being ^,g|z and 2,751 in lyri 
and 1910. It is pointed out in the Introduction that the 
principal headings iindcj which this increase occiiired arc 
manshuiglitcr, cudaiigeiing railwu}' passengus, malicious 
wounding, intimidation, and molestation* The increases in 
all these four heads amount to 159, and it is suggested that 
there is probably some connection between them and the 
fact that labour disputes were prominent in igii. Addi¬ 
tional confirmation of the suggestion may bo found in the 
fact that cases of assault Ivied summarily showed an in¬ 
crease for the first time for many years* Last year wc 
called attention to the steady decrease in the figuies rela¬ 
ting to assaults^ The annual average for 1S96—1900 was 
71,077; for 1901-5, 58,379; for 1905-9, ^9 iI33j '^liilc the 
figures for 1910 were 42,647* In other words, there had 
been a decrease of something like 50,000 in 15 years* Ill 
1911, howeverj the total rose from 42,647 to 44,748, and 
probably the same causes led to an increase in the number 
of cases of intimidation summarily heard (from 86 in 1910 to 
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192 in 191T) and in thn number of orders to find sureties to 
'keep the peace (from 14,963 in 1910 to 16,147 
The figures for the total of sexual offences show practically 
no change from those for 19x0, the number for the latter 
year being 1,435 and for igir, 1,440. The number of cases 
of rape falls froin 102 to 62, while that of indecent assaults 
rises from 669 to The latter rise, is^ however, ascribed 

in the Introduction to a change of procedure provided in the 
Children Act of 1908, which extended the powers of justices 
for dealing summarily with such cases, and thus led to cases 
being so dealt with which otherwise might have been treated 
as conimon assaults. The change in the figures o-f summary 
cases is stiIking; the total was 37 in 1908, 232 in 1909, 415 
in 1910, and 543 in 1911, The total of indictable offences 
against property shows little variation, but that in the right 
direction ; the number is 3,964 for 191 r, as against 4,137 for 
1910, A small rise in the burglary figures is compensated 
for by a reduction in the housebreaking figures; while cases 
of shopbreaking fall by itbout 150, Offences against pro¬ 
perty without violence show a decrease as against 1910 
of about 4,000, the decrease being almost entirely in the 
number of larcenies. Arson shows an increase from 176 to 
201, but, probably the variation is casual, the numbers in 
the last five years ranging between 140 and 300. Forgery 
remains steady at about 240, while the figures for uttering 
counterfeit coin, which jumped last year from 121 to jyi 
are down again to 127, which is about the average for the 
last five years* 

We come next to the figures for non-indictable offences, 
criminal in char^ter* Under this heading are included such 
offences as (i) assaults, including aggravated assaults, As¬ 
saults on police and common assaults; (2) brothel-keeping y . 
{3) cruelty to children; {4) malicious damage to animals, 
fences, trees, See .; (5} unlawfid pledging ; (6} unlawful pos¬ 
session ; (7) stealing workliouse clothes; (8) offences under 
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the Prevention of Crimes Acts; (9) stealing animals, fences, 
trees, shrubs, fruit, &:c,, and receiving such things when 
stolen ] and (to) such offences under the Vagrancy Acts as 
frequenting, being found in enclosed premises, &c* The 
total number of persons tried for these offences in igii was 
74,492, as against 73,105 in 191:0, and an annual average for 
1906-10 of 77,952. There is thus a small increase as com¬ 
pared with 1910, but this is much more than accounted for 
by the increase of about 3,000 in the number of assaults as 
compared with 1910—^this increase being due probably to 
exceptional causes. It is satisfactory to note that the figures 
for this second class are on the whole decreasing steadil}'— 
from 98,520 in 1901 to 74,492 for the current year of the 
statistics-—the decrease being mamly in the number of as* 
saults. The number of persons tried for brothel-keeping 
falls from 1,238 in 1910 to 1,050 in 1911, while the numbers 
in relation to living on prostitutes^ earuings fall from 470 to 
451. It will be interesting to observe in future statistics 
how these figures are affected by the attention \vhich has of 
late been drawn to these matters in connection with the 
White Slave traffic, and which found expression in recent 
legislation. 

The remaining noti'indictable offences are not eriminal in 
the most serious sense of the term, and consist mainly of 
breaches of municipal regulations established in the interests 
of public safety, health and comfort, and not involving vio¬ 
lence, cruelty^ or gross dishonesty. The total for 1911 is 
560,653 and for 1910 it was 558,811, The result is, there¬ 
fore a slight increase, but it is much more than explained 
by an increase of something like 10,000 in the figures for 
drunkenness* Some points of interest may be noted. Thus, 
offences against the Elementary Education Acts remained 
fairly steady at 36,925. In 1900 the number was 89,657, 
and that number fell progressively to 38,951 in 1909. In 
19 EO it was 36,823, and thus the figure for 1911 is a slight 
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increase, the first for 12 years. Motor car offences show an 
increase from i2^jG6 to 13,461. As regard drunkenness^ the 
increase by about 10,000 brings the total of lyio up to 
roughly l86,ooo. It will be recollected that the summer of 
igri was abnonnaily hoLj and tlie concurrence of increases 
both in tempeiature and drunkenness suggests interesting 
speculations. The number of persons tried for Sunday 
trading shows an increase from 6,895 7 A 7 ^t while tlie 

offenders against the Vaccination Acts continue to dwindle 
in number, the total of 361 for 1910 having fallen to 212. 

Turning to Tables I—X, wliich relate to proceedings at 
Assizes and Quarter Sessions, we find that 4,105 per- 
suns were brtiuglit up for trial at Assizes, and 8,83^^ nt 
Quarter Sessions, a toliil of 12,951. The corresponding 
figures for 1910 \^c^e 4,053 and 9,626, giving a total of 
13,680. Tlic figures for 191X, therefore, show a tendency 
to revert to those for 1907, tile year before a large increase 
occuircd in the total of indictable offences. Of tlris total, 
12,951, 12,69s were actually tried, with the result that 2,015 
w^rc acquitted, 10,646 convicted, while 37 were found 
guilty, but insane. It is a striking fact, that roughly, one 
person in every six who are tried on ijidlctnient is acquitted* 
More than one-quarter of the total number of convictions 
occurred at the Central Cuminal Court and the London 
Sessions—the figures for these Courts being 2,7x3* The 
population over which these Courts have jurisdiction is 
4,521,685 in number. It is Interesting to observe, that in 
Lancashire, for example, with a population of 
number of convictions was 1,083—much Jess tlian half the 
number for the County of London, 

Of the 10,646 persons convicted, 7,474 had been pre¬ 
viously convicted, and it is pointed out in the Introduction 
that in the past ii years (which covers the adoption of the 
use of finger-prints) the proportion of persons convicted who 
are recognised as having previous convictions has risen 
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from 60 per coDt. to 70 per cent* We may note hero, UuU 
57 persons were sentenced ttJ preventive detention nndou 
the Prevention of Crimes Act, T90B, in 53 eases the sciilcDci; 
bcin^f combined ^\ith the minimum term of penal servitude 
(three years). In 1910, the imndjcr of persons sentenced to 
preventive detention was 178, so that the drop is veiy 
considerable. 

Table X contains the statistics of the work of tlie Court 
of Criminal Appeal. There were 6aj applicatiotis ft>r leave 
to appeal, of which log were granted. In addition to this, 
41 appeals were made on grounds involving questions of 
Jaw, II with the certificate of the Judge who heard the 
original trial, and four appeals against sentences of pro- 
\'eiitive detention, Tlicie were thus 165 appeals for hearing, 
and in 104 cases the conviction or sentence was upheld. In 
35 cases the appellant rvas dischargiid, and in 35 cases a new 
conviction or sentence was substituted. When it is remem¬ 
bered that the Criminal Appeal Act applied to more than 
10,000 coiivictions in iqif, the small number of appellants 
who were restored to liberty by the Couit—twenty-hve—is 
evidence of the satisfactory administration of justice in the 
Courts generally* 

Tables XI—XVI relate to proceedings at Courts of Sum¬ 
mary Jurisdiction. The number of persons tiied by these 
Courts in 1911 was 684.513,a decrease by 113 from the total 
for 1910* Of this total 79,830 were discliargcd; in 76,584 
cases, though the charge was proved, the Courts did not 
aclually convict; and in 528,098 cases there were convic¬ 
tions. In 8,806 cases the offender was placed under the 
supervision of a probation ofRcer, and 2,605 children were 
sent to Industrial Schools; while i,ii8 boys and girls were 
committed to Reformatory Schools- In 73,150 cases sen¬ 
tences of imprisonment, without the option of a fine, were 
awarded, while in no fewer than 446,596 cases—or roughly 
II out of every 13 convictions—a fine was imposed* Of 
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this last number about 81,000 went to prison in default of 
payment; and it is therefore obvious that the adoption of 
measures which would reduce the number of those who go 
to prison instead of paying a fine, would be of great benefit. 
The present posifion is that about one-half of the total 
number of convicted prisoners received into prison are ad¬ 
mitted in default of a money payment, and any considerable 
reduction of this proportion would not only save many from 
faniitiarity with prison, but w'OuId effect economies in the 
cost of prisons and also swell the funds into which fines are 
paid* 

The work of the Courts of Summary Jurisdiction is not 
of course entirely confined to criminal matters, and it is in¬ 
teresting to observe by quoting a few details fn what varied 
ways the Courts are concerned in the affairs of the com¬ 
munity* For the maintenance of wives 7,468 orders^w’ere 
made, and 3,185 orders were made under the Poor Law 
Acts for the maintenance of families, relatives, etc* No 
fewer than 16,832 orders were issued for the possession of 
small tenements, 2,187 orders for dealing with nuisances 
under the Public Health Acts, and 3,368 orders for the pay¬ 
ment of wages. 

‘ It is of course a common complaint that the law is costly, 
and that appeals are a luxury open only to the well-to-do* 
At the same time it is significant that the number of appeals 
against summary convictions was only 104* More than one> 
third of them—38—were in respect of convictions under the 
law relating to intoxicating liquors* Fifteen were in respect 
of motor car offences, and six in respect of adulteration. ; It 
is a fair presumption that in these 59 cases the appellants 
w'ere not poor people or that the ultimate consequence of ■ 
the conviction entailed substantial loss. Of the 104 appeals, 
in 70 cases the conviction was affirmed, while in 30 cases ' 
the sentence was varied, and in 28 cases the conviction was / 
quashed* y 


h ■■ 
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Table XVI affords information as to the proceedings in 
Juvenile Courts, established under the Children Act 190S* 
Shortly, the Act provides that charges agaitjst children under 
16 shall be heard in a separate Court from the ordinary 
Court, or on a different day, or at a different time from the 
usiia! sessions. The public generally are not admitted, 
though of course the Press has a right of entry. The total 
number of children brought Ijefore the Juvenile Courts in 
1911 was 32,977. One of the principles underlying the 
Children Act is the enforcement of the responsibility of 
parents for their children, and, as a rule, parents are re¬ 
quired to attend when their child is brought before the 
Court. Though no doubt very often the proceedings end in 
nothing much more serious to the child than a lecture from 
the Court, it is probable that the inconvenience to which 
parents are put in having to attend frequently results in the 
inculcation by them upon the children of the necessity of 
conformity to the law. This result would very likely be the 
more firmly secured in the 1,424 cases in which the child's 
parent or gumdian was ordered to pay the fine imposed. 

The system of probation is now becoming a familiar 
feature in our criminal administration. It had of course 
long been the practice for Courts to bind an offender over 
to be of good behaviour for a given period, and the change 
introduced by the Probation of Offenders Act of 1907 was to 
secure that the Courts should have adequate means of 
judging whether an offender so treated profited by lenience. 
By placing an offender for a given period under the super¬ 
vision of a probation officer, who is required to report to the 
Court from time to time on the conduct of his charge, and 
to assist him generally* the Court retains its hold over an 
offender* who knows that it is not a matter of indifference 
whether he behaves ill or well during his probation period. 
The Act became law in 1907, and the number of probation 
orders made in igii was 9*516.. This figure is a decrease 
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from the total of 1910 by about 700, but Is about 600 tn 
advance; of the total for 1909, Only 593. or 6 per cent, of 
the offenders placed under the care of a probation officer 
were brought before the Courts for a breach of the condi¬ 
tions of the order, and tliough it is not unlikely tliat for one 
reason or another there is some remissness here and there 
in taking prompt action against an offender who has abused 
the chance given him, it is cijfoiiraging that the proportion 
is so small. Many of those placed under probation would 
no doubt but for the Act have been committed to prison, 
and it is very satisfactory that mora humane methods of 
dealing with offences, siicli as arc possible under this Act, do 
not show any signs of leading to untoward results. The 
efficient administration of the Act docs undoubtedly cause 
additional work to the Courts. Instead of ending the mat¬ 
ter at once either by dismissing the offender or by fining or 
imprisoning him, the Court retains an interest in him for, 
it may bo, three years, and the scrutiny of the periodical 
reports on liim involves labour. This, however, is the 
inevitable result of all attempts to deal individually with 
persons, anri there can be no doubt that the labour so spent 
is amply justificil by results. 

The remaining Tables do not call for any special atten¬ 
tion, and there is little to note which distinguishes them 
from Tables for preceding years. 

There is a famous passage in Gibbon which depicts the 
far-reaching power of the Roman Emperors and the futility 
of attempts to escape from it on the part of those who 
had reason to fear the Imperial wrath. So far as crimiiial 
offences are concerned, the fugitive from one country to 
another must experience something of the same alarms when 
he reflects on the existence of the powers of extradition. 
No doubt it is a consolation to know that the machinery of 
extradition involves delay and expense, but still it must be 
a potent factor in the choice of an asylum, if to its other 



liNGl,A\n ANP WAPES, 319 

charms arc added the absence of or the special difficully of 
cxcrching powers of extradition. In tlicri: were 

50 applications for extradition from this country to other 
countries, 19 being from Germany and 13 from Fiance, 
and conversely, there were 10 applications made by cur 
Government. 

The number of prosecutions undertaken by tlic Director 
of Public Prosecutions—55^—shows a decrease of about 
50 from tlic previous ycarj of these cases 120 were capital 
cases, and 57 were cases of Incest, 

In the police statistics it is of interest to observe that the 
^ ratio between the number of indictable crimes reported to 
tlic police and the number of persons apprehended or sum¬ 
moned for them is higlirst in the case of crimes against the 
jierson. In 1911 there were 4,1 ^^5 such crimes reported^ and 
3,699 persons uere proceciicd against. As might be ex¬ 
pected, the ratio is siiialJcst in tlie case of offences against 
property with violence : 12,294 such crimes were rc|)ortcd, 
while tlic number of ^icrsons proceeded against was 4i:i97. 
Such crimes as bmgbiry, house breaking and shopbreaking, 
arc ideally carried out in the absence of witnesses, and are 
the special province of the expert wliile on the other hand 
crimes of personal violence are frequently due to momentary 
loss of sclf-coutrol by decent people, and pre suppose the 
presence of at least one other person. Of the 13,165 per¬ 
sons who were sent for trial at Assizes or Quarter Sessions, 
bail was allowed to 2,976, roughly 32 per cent. This is 
about the average proportion daring the last I 3 j^ars. 
It appears from Table XXXIX that 1,032 persons acquitted 
after trial on indictment had been detained in prison before 
trial, and that of this number 340 were detained between 
4 and S weeks, X20 between 8 and 12 weeks, 66 between 12 
and 16 weeks, and 16 over 16 weeks. Singularly little is 
heard of this failure of speed in the working of the system 
of justice, though it is not likely that the persons thus 
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detained and afterwards ac<{uitted all fall into the class of 
those who are wrongfully acquitted, and so think themselves 
well out of a bad btasitiess, or into the class of those who 
are innocent but have no desire to revive the past. 

The prison statistics show that the total number of con^^ 
victed prisoners received into prison ivas 159,^47, and it has 
already been noted that more than half of this total were 
committed in default of payii^ a fine. The fact that 107,209 
prisoners were sentenced to hard labour shows that a large 
proportion of those committed in default of paying a fine 
underwent hard labour* ft is a curious thing that persons 
in whose case a fine is deemed adequate in the first instance 
should be ordered to undergo hard labour, and one may 
suspect that there is a mechanical imposition in some cases* 
Forty-seven offenders were ordered to be detained m tlie 
first division and 1,650 in the second division* This latter 
figure shows a substantial decrease from the figure for 1907, 
W'liich was 2,504; and it is difficult to believe that of the 
160,000 persons sent to prison only 1,650 were fit to be 
placed in the second division, * 

As regards the length of sentences, we observe that 35 
per cent, of them were for one week or less, and 26 per 
cent, were for more than one week but leSs than two weeks. 
The difficulties of prison administration, especially in regard * 
to the provision of suitable work, may be imagined, in view 
of the fact that more than half of the total number of pri¬ 
soners are committed for less than a fortnight—in fact* more 
than one-third for less than se’/Ln days* It is, perhaps, 
worth while to add that about one-third of the total number 
of persons imprisoned were convicted of drunkenness. 

If any proof'were needed that education and conduct 
improve together, it might be found in Table XXXVIII, 
which shows that of the 160,000 convicted persons in prison^ 
20,000 were illiterate, and 66,000 could read and write only ; 
imperfectly- 
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, The most hopeful method of’h ealing with young cffcnrlcrs 
who are on the fiigh road to a life of crime is the Borstal 
system—which roughly means that the offender is caught 
youngj sentenced to a substantial term of detention (thiee 
years being the maximum) and put through an efficient 
course of training and discipline. When released, he is 
released on licence and is looked after on hts flischarge by 
the Borstal Association* Tli^e was an increase of nearly 
100 in the number of youths and girls committed to Borstal 
institutions in 1911 as compared with 1910—-the figures 
being 465 youths and 50 girls; of these 432 had been pre¬ 
viously convicted* 

We may end with a reference to the statistics relating to 
the exercise of the prerogative of merc5\ Of 31 persons 
sentenced to death, 13 had their sentences commuted to 
penal servitude, for life in the first irtslance, X'onr free 
pardons were granted, and remissions of terms of penal 
servitude or imprisonment or of other punishments were 
granted in 301 cases, whilst 63 persons under sentence of 
penal servitude were released on licence earlier thrm would 
have been the normal time*under the rules regulating the 
grant of licences* The total thus readied is 2S5, and only 
in five cases was the remission granted on grounds affect¬ 
ing the original conviction. 


Part Statistics^ 

These Statistics present no very new or striking features, 
Tb<S results are summarised by Sir John Macdonell at 
the conclusion of his Introduction as follows:—" (i) A 
considerable decrease in the total proceedings begun In 
all Courts; (3) A decrease in the total actions heard and 
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determined, etc., in all Courts; {3) A decline, on the whole, 
in the business of the High Court and the County Courts; 
(4) A slight decline in the actions disposed of in the Chan¬ 
cery and King*s Bench Divisions ; (5) A slight increase in 
the civ'il business on circuit; (6) An increase in the petitions 
presented in matrimonial causes,’^ 

Tlic numbers of the total proceedings in all Courts show a 
substantial reduction of over^3,ooo; that is fioiii 1,475,-122 
to 1,421,691. This is almost entirely dne to the decrease in 
the iiuiiibers of County Court proceedings, which have fallen 
from 1,365,747 to 1,313.145, or over 50 ,000* There is a 
slight but steady decrease on the total proceedings as com¬ 
pared with the population, the figures being per 100,000 : 
3,959 in 1911; 4,122 in igro; and 4,271 in 1909. Sir John 
MacdoncJl generallj* provides some food for speculation by 
giving us statistics of facts which possibly niay inQuoncc 
the volume of litigation* Last year he suggested that pos¬ 
sibly the figures of litigation might be affected by the state 
of employment and trade, and gave figures as to increase 
of wages, etc. He also suggested that tbc fact that large 
numbers of work-peoples were involved in trade disputes 
might have produced soinc effect. If there was any founda¬ 
tion for this last suggestion the cause must have operated 
with increased power in 1911, as there were *‘no fewer than 
903 disputes of an aggregate duration of 10,319,591 working 
days begun in 191T, involving directly and indirectly 961,980 
work-people as compared with 531 disputes in 1910, of an 
aggregate duration of 9,894,831 >^orktng days, and involving 
5x5,165 work*people ” The corresponding figures for the 
year 1909 being 436 disputes, 2,773,986 working days, and 
300,819 work-people respectively* Other facts given as pos¬ 
sibly material are the decline in crime, 172 per 100,000 of 
population being tried for indictable offences, as against 
185 in xgto, and a smaller proportion of persons in re¬ 
ceipt of poor relief, j*^., 21 per 1,000 against 24^6 per 1,000* 
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Possibly thti Old Age Pension Act mny liave had someiliing 
to do with this last reduction. 

If we examine the figures of the Appellate Courts we find 
an increase in both proceedings begun and in appenls, 
heard and determined. These figures do not always cor¬ 
respond, as for instance in those of the Judicial Committee 
of the Privy Council, for though tht: proceed]iigs begun in 
191J were 14 fewer in iqii than in igio, being 12R against 
142, yet the appeals, etc., heard were 2(j more in number, 
being 93 to O4, The business in the blouse of Loids ^\as 
almost identical in the two years, the proceedings begun 
being 90 and S7, and the appeals, etc*, 72 and 74, Again, 
although there was a substantial increase in the proceedings 
begun in the Court of Appeal, the figures being M62 to 814, 
or an increase of the appeals, etc*, heard and determined 
were practically the same, being Cr^t to 645* 

The statistics of the appeals to the Jn<litial Committee, 
show that in iQir, the largest part of the business came 
from India. There were 77 Indian appeals, against 47 
Colonial, and of the latter 22 were Canadian. In looking at 
the past history of the Judicial Committee, it is inteiesting 
to notice the remarks of the Icarnul Editor on t!ic position 
of the West Indian Islands. the early part of tfie last 

century, the mnjority of appeals came from tlie West Indian 
Colonics, particularly' Jainaica* In tSi.^— rRab, no fewer 
than 100 appeals came from that Island, in 1827—1832, 31. 
In the last 10 years, the number of appeals from Jamaica 
was only five*” It will be rernembered, that colonial slavery 
was abolished in 1834. It would be interesting, if vve had 
the figures of appeals from India a^d Canada for the first 
half of the last century, to compare with the West Indian 
figures. It would not be a bad test of the gradual rise in 
prosperity of the various Coionics and Dependencies* The 
results of the cases dotormined were, that in 56 cases tlie judg¬ 
ment was affirmed, in 34 reversed, and In three varied. The 
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Indian Courts were rather more successful in keeping 
judgments than the Colonials; as in the former cases, there 
were 30 afhrmcd to 17 reversed, while in the latter, there 
were to 17. The principal features of the business of the 
House of Lords, were the number of peerage claims and the 
large number of appeals from the Court of Session* There 
were no less than seven claims before the Committee of 
Privileges, whereas, the average for the nine previous years, 
is 0^66. We must add, that not one of these claims was 
decided within the year, and that one claim, the Earldom of 
Airth is still pending, the petition in which was presented 
in igo6. It is curious that there should be so large an 
increase in the claims to peerages, when recent legislation 
has rendered the enjoyment of that dignity so much less 
desirable* The results of the appeals from the Court of 
Session, to a considerable extent justifies the judgments of 
those who brought them, and may, perhaps, contribute to a 
continuance of this increase, as out of the appeals from the 
Court of Session finally adjudicated on, nine were affirmed 
and 13 reversed. The corresponding figures for the Courts 
of Appeal of England and Ireland, were 36 affirmed to ii 
reversed, and two affinned to none reversed, A marked 
feature in the work of the Court of Appeal, are the large 
number of appeals from County Courts, being appeals under 
the Workmen's Compensation Acts; these composed no less 
than about a quarter of the final appeals set down, being 164 
out of 619. Sir John Macdonell calls special attention to 
the fact, that “ from the pttssing of the 1897 Act, down to 
the end of xgiT, no fewer than t,394 appeals from the fie-, 
cisions, under these Acts, of the County Court judges have 
been entered in the Court of Appeal," and considers that,, 
probably, no other statute has in a like period been the 
source or occasion of so much litigation*" The legisktion, 
of the year 1906 considerably increased the number of ap-\ 
peals* The number of appeals under these Acts, , set dowp 
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in 19^the highest on record. In tlie cases disposed 
of, the judgment was affirmed in Ot and reversed ill 33 
instances, and besides, there were six new trials ordered. 
On comparing the results of appeals from the Chancery 
Division and the King's Bench Division, wo find a consider¬ 
able difference in favour of the Chancery^' judges. Out of the 
appeals from judgments and final orders, the Chancery Divi¬ 
sion show's 70 affirmations to 15 reversals, while the King's 
Bench Division figures are T13 to 64, Under appeals from 
interlocutory orders, we again find that the Chancery Divi¬ 
sion has 24 orders affirmed to to reversed, wlnle the King's 
Bench Division has 70 orders affiimed, against no less than 
69 reversed^ The statistics of the Ciianccry' Division sliow 
that the steady decline which has been noliced of late years 
still goes on almost continuously. The actions sot down for 
trial were 610, an increase on lyio of 3^, but the number 
set down in 1902 was i,oGo. The result is shortly summed 
up by the Editor-—'‘In iQir, there was again a decline iu 
the causes or matters begun, the proceedings begun (5,766 
against 6,006), being the smallest yet recorded. There was 
also a decline in orders made at Chambers (t2,476 against 
ia,686)p in actions heard and determined (434 against 449), 
in the number of taxations (3.711 against 3,734), in the 
amount of fees brought in (^774,254 against £'826,502), in 
fees received (^40,875 against ^£'42,847); in other \sords a 
decline under all the above heads/’ 

In the King’s Bench Division there is again a decline, 
though a slight one, under nearly every heading. Procccd- 
' ifigs commenced fall from 61,899 to 61,822, but actions 
' set-down for trial increase by seven/being 3,078 to 3,071* 
, Actions, tried or otherwise, disposed of arc a few less, 2,068 
to 2,074* The figures all through arc very nearly the same 
ipr tbe two years, showing mostly slight decreases with here 
and there a small rise. For instance, writs, etc., fell from 
61,899 to Gr,822, and judges' summonses from 1,538 to 
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1,478 ; hut ninstcrs' summonses rose from 27,695 to 271883* 
It is remarkable what a small proportion of the amount re- 
covercfl in legal proceedings is the result of a trial. In the 
King^s Bench Division, the amount for whicli judgments on 
money claims were entered was 515,957 ; of this over two 

millions and a-half were attributable to judgments entered 
in default, and nearly two millions for summary judgments 
under Order XIV, and only jT^rH^yRS and jf279,tii were 
for judgments entered after trial with jury and without jury 
respectively. A fair idea of the importance of the business 
may be formed from the fact that, out of a total of 27448 
judgments entered, 1.554 were for arnounis under 
16,530 for ^20 uud upwards not exceeding ^'loo* and 7,702 
for above ^loo, The number of judgments entered in the 
Central Oflicc is about double that in District Registries. 

On circuit there was an increase in the civil business, 891 
ChTUSCS being entered, and 68r <lisposcd of, as against B22 
and 646 in 1910, but the amount recovered was very much 
the same, being £'105,9^2 against jri04,8T9. The Northern 
Circuit has by far the largest amount of business, the actions 
disposed of numbering 253 and the amount recovered being 
£^47,076. The Midland and North-liastern almost tie in the 
number of actions disposed <jf, having loi and 103 to their 
credit respectively. It i'^ curious to see liow very even the 
amounts recovered by the Midland, Oxford, North-Eastern, 
and South Wales Circuits are, the highest being 3^13,160 
and the lowest 11,4x4* The position of the Oxford and 
South Wales Circuits are mainly due to the substantial re¬ 
sults of the Summer Assuc, the amounts being 1x433 
and ;£‘8,747 respectively, llie former being due to no less 
than 10,000 being recovered though only two actions were 
disposed of. The usual list of Assize towns where not more 
than five actions were entered is given. 

It is interesting to look down the Table which gives the 
amounts recovered on verdict or judgment in actions tried 
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in London and MiddlcscJf, on circuit, and before OfTicLil 
Keforees, The rtctions are salulivided into 51 heads, but 
the amounts vary so from year to year that no very 
reJiable deductions can bo drawn from tlioin. If wn 
take some of the larf^cst, we find that, under goods 
sold and delivered/' the amount is £21 .against 
£-{^*797 1910, for *■ money paid/' etc., ^61,3 against 

£toi,zoi\ for Libel [ for “ Taking 
Accounts/' jfroTi55 against 3^561, The greatest discrc- 
pancyj liowevcr, comes under the head of Fraudulent 
Misrepresentations,’' where the amount recovered ri%achcs 
the high hgure of /118,165, agaiaist fr5o^]i in igro. The 
result o*" recent legislation is shown in the increased activity 
of the King's Remembrancer's department. AUlioiigh the 
number of English Infmanations hied fell from 13 to six, 
the wrils of subpeem rcspontkjuJmtt rose from 1,^56 to 
2,064, 

Sir John Nfacdonell's criticism of the increase in the 
nil miliar of examinations of debtors h wc^rth noting. 
After stating that the number h,id risen to 720, ho goes on 
lo say : ** They uret it U believed, generally usi^dtss for pur¬ 
poses of securing information as lo the debtors' means. 
Very rarely docs the judgment creditor cHcit at the examina¬ 
tion facts which enable him to loalise the fruits of his 
judgment.” 

The Editor deals witli the Proixrtc, Divorce, and Ad¬ 
miralty Division (Divorce) with less detail than usual. 
The petitions for divorce have increased considerably, 
numbering 859 to 755, and the petitions for other icinodies 
have also increased slightly; there being iSi petitions for 
judicial separation against 58; 43 for nullity against 26; and 
90 for restitution <jr conjugal rights against 69, The total 
of petitions Is 1,075 ^igU-inst 909. The total of suits for trial 
has risen from 915 to I1255, Au uniisMally large number of 
suits were withdrawn or otherwise disposed of out of Court, 
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bcipg no less than 154 against 43, and at the end of the year/ 

* 

the large nninber of 340 suits were pending. The total 
number of decrees was at the rate of 3’gi per 1,000 marriages. 
The average duration of the 1,073 unhappy marriages, in 
connection with which petitions of some sort were presented 
is calculated by the Editor to be ii'5 years. The figures as 
to husbands' occupation are, we are glad to say, once more 
to the credit of barristei's, as they only figure three times, this 
being half the number of tlie clergymen. The number of se¬ 
paration orders granted by magistrates has slightly increased, 
having risen from 4,819 to 5,170. It has not, however, reco¬ 
vered the set back it is supposed to have received from the 
decision in Hatnjrta/t v. Harniuait, The numbers in the dif¬ 
ferent counties vary very much. Merioneth and Montgomery 
have no cases at alL Hereford, Huntingdon, London 
City, Rutland, Cardigan and Radnor have only one each. 
On the other hand, Lancaster heads the list with 1,387, 
followed by the Metropolitan Police district with i,ooo« 
The largest number in proportion to the population is 
Nottinghamshire, which has 183 orders to 604,098 in¬ 
habitants. The number of Probate actions diminished con¬ 


siderably, There were igg writs of summons issued against 
237, and though there were 312 motions, against 276, there 
were only 632 summonses against 687, Both, the number 
of actions for trial and the numbers disposed of were 
smaller, the former being g8 against n6, and the latter 74 
against rig, yet the Court sat 253 days against 248- The ' 


grants of Probate and Letters of Administration increased 
by nearly 2,000. The net value of the estates admitted To ■, 
Probate was 3^236^253,253* an increase of just about six 
millions, yet the payments for Death Duties were between 
;£'4 oo,ooo and ^500,000 less, being 3^21,544,497, against 
jf2i,996,836. Bankruptcy proceedings'were much the same, 
as the year before, althougli a few more petitions were filed,.. 


namely, 5,172 to 5,139, yet the total of Receiving Ofd^s. 

_ ^ 1 
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was less, 2 i 7^9 the Orders for Administration 

Ttff j 

of Judgment Debtors' Estates were nearly ^oo less. 

Tabic XXXVIir contains fin unusual number of Parlia¬ 
mentary election petitions. These were eleven in number* 
The costs in these cases were very Jieavy, though a consitlor- 
able portion in every case was taxed off* For instance^ after 
one petition in which the respondent was successful, his costs 
were brought in at j£'i3i57Tt of which £6,Poo was allowed* 
In another case, petitioner's costs were brought In at £6,392, 
of which £3,339 was allowed* There was no Municipal 
election petition- 

In County Court proceedings con>mcnced there was, as 
mentioned at tlic beginning of this notice, a falling off of 
a little more than 50,000* There is a slight discrepancy 
between the nniubers given In the Table on the first page 
of the Introduction and in Table LXVl, but taking the 
figures in the latter, the total number of proceedings 
commenced was 1,314,56^. against 1,365,185, and this in 
spite of the additional duties from time to time devolving 
on the County Court judges. In view of the movemout for 
extending the jurisdiction of County Courts, it is worth 
noticing that there is no increase in the number of plaints 
entered for amounts above £100. The figure for rgri was 
493 and for 1910 was 488, this is also well below the average 
of 1907-11, which was 592* It is rather curious that the 
number of actions determined on hearing and of those 
struck out or otherwise disposed are so near each other; 
the former being 430,518 and the latter 434,888; while 
411:340 were determined without hearing. The number of 
actions disposed of was 63,000 less than in the previous year, 
so that, as there were 98,000 cases pending at the end of tlie 
year, it looks as if, in spite of the falling off in the number 
of proceedings commenced, the County Court judges had 
still more work than they could get through. The number 

' jpf 4 ays the Courts sat is one less than the year before* The 
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cases under the Workinen's Compensation Acts rose again 
from 6,^?l5 to 8,I20 j and the Memoranda registered from 
2T,ioi to 23iTox+ As might be eJtpccted, the consequence 
was that the amount of compensation awarded, both in 
lump sums and weekly payments, has risen substantially, 
the amounts in arbitrations being lump sums, 

and weekly amounts of ^863 against £209,775 £^^3- 

In Memoranda registered the lump sum was £574,422 
against £502,835, but the weekly amounts wore a triile less, 
being £4,261 against £4,316* The learned Editor, in his In* 
troduction, deals with the decline in County Court business 
in some detail. He gives a list of ii circuits with decreases 
of 2>ooo and upwards; of these Birmingham heads the list 
with a decrease of 7^497^ He points out **that the decrease 
appears equally in the figures for the agricultural districts 
and in those for manufacturing centres.” In some cases it 
appears as if the decrease might be accounted for by serious 
labour troubles in the neighbourhood, but the learned Editor 
confesses himself quite unable to offer any explanation of 
the increase of 3,836 plaints on the Durham Circuit* He 
quotes part of a communication fiorn the Registrar of the 
Birmingham County Couit, who suggests that the main 
reason for the decrease in Birmingham is “ that the indus¬ 
trial credit trade is not being pushed among the working 
classes here to anything like the same extent as was the case 
five or six years ago, as traders have realised that it cannot 
profitably be carried on where the customer is engaged in 
unskilled labour* No doubt the fact that much stricter evi* 
deuce is required before a commitment order is obtained 
than was the case some years ago, has done something to 
strengthen this conviction in the minds of the traders,” 
Sir John Macdonell, while giving some weight to these two 
causes, thinks other causes, such as the price of wheat, affect 
the question* To illustrate this argument he gives a diagram 
showing the averages of the prices of wheat from 1858, and 
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the number of plaints since the same. Up to about 1S90 
the averages conesponU fairly well, but after that there is 
a very considerable divcr^^encc. The number of warrants 
issued, debtors arrested and imprisoucd, are much the same 
as last year. As regards individual Courts, Great Grimsl^y 
IS far ahead in number of debtors imprisoned. The number 
is 556 against 538 the year before. Leeds ts again second 
with 299, which is a very large reduction from the 46S of 
T91T. Out of 46,231 debtors who were arrested, only 5,1288 
receded the full term of hiiprisonment. 

Trial by jury docs not seem to have diminished in po¬ 
pularity, In the lulrodiiction there is a summary, from 
which it appears that, of the actions tried in London and 
Middlesex, 758 were tried with a jury and 629 without, 
making those tried with a jury 547 per cent, of the whole. 
This is higher than the percentage for ryoG-io, which 
was 5(ri* The percentage of cases tried on circuit is 
considerably higlier, being 69*9 ; but this is a shade lower 
than the percentage for 1906-10, which was 7i'3. As 
regards the percentages of cases tried with specud and 
common juries in London and Middlesex, tlie percentage for 
specials is 45'6, while the percentage for 1906-10 was 48'8. 
On circuit the corresponding figures were 51'i and 48. 
In the Probate Court the jury percentage was high, being 
54'i and of these 65*0 per cent, were tried by special juries. 
When wc come to the Divorce Court and tlie County 
Courts, there is a great change in the proportions. In the 
former, the cases tried by a jury were only S'y per cent, of 
the whole, the corresponding figure for 1906-10 being io'4 
per cent. In the County Courts the percentage is pretty 
constant, but the percentage of actions tried with a jury 
was only 2*21. This is a slight advance on the figure for 
1906-10, which was 2^13 per cent. 

Some calculations which Sir John Macdonell has worked 
out to compare the proportions of judges of the Superior 
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Courts to population in the United Kingdom* France, 
Germany, Australia, and New Zealand, show that in Eng¬ 
land there was one judge to 1,130,120 people; in Ireland, 
one for 313,996; and in Scotland, one for 366,111* There 
is some dispute as to the exact equivalent of an English 
judge in the German Judicature* If the Obcrlaiid^sgurichte 
may be assumed to be equivalent to the English Supreme 
Court in Germany {igrj), there appears to he one Supreme 
Court judge to 79,566 inhabitants* If the Landgefichte is 
"included, the proportion would be one to 15,797* 
France, if we take the Cours d^Appel only, the pro¬ 
portion would be one judge to §2,321 inhabitants; but if 
we include the Tribunaux Civils de Premiere Instance, the 
figures would be one judge to 14,222 inhabitants* These 
figures are curiously similar to the German* In Australia 
there was one Supreme Court judge to 139,219; and in New 
Zealand one to 168,078 persons* 


V*—SOME PROBLEMS IN LAND VALUES* 


T WO years having passed since the Finance (1909-10) 
Act 1910 came into operation, the time is not in¬ 
appropriate for reviewing such decisions of the Courts of 
valuation and of law as, during that period, have assumed' 
to solve the difficulties arising in the administration p^.that 
statute* J?i'" 

Incidentally, the problems which still await soh^n6n under 
the Act may be glanced at* Such a review >will be found 
to have a value not only as an appreciation of the pre*. 
sent state of the law* but also as furnishing a basis for 
some intelligent forecast as to the place which the statutory 
scheme of taxation of Land Values is likely to occupy in 
the settlement of the land legislation of the future* 
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It is at any rate clear that tlie General Land Valuation 
directed by the statute has finally become a permanent 
part of the law of the laiifl, and that landowners must 
approach the consideration of their position without resent-’ 
ment and without biaSj dealing with every question as a 
matter of business administration. In other words, they 
must collectively and individually direct their efforts to 
the sound construction and simplification of the system* 
with the view of obtaining a just measure of consideration. 

The group of decisions which naturally first aroused 
public interest, bore upon the problem of testing the true 
limits of departmental investigation into the incidents of 
individual holdings. Those responsible for the Government 
valuation were seeking to gain material by direct interroga¬ 
tion of laiidow'ners concerned. It is a matter of comment 
that no more speedy and effective way of tiistiiig the vali<lity 
of apparently unwarranted official flcmands for in formation 
was relied on by the owners of land, than the obtaining 
from the Supreme Court of a decision to the effect that an 
aggrieved person could bring an action at Coinmoii law 
against the Attornny-General, claiming a declaration as to 
the invalidity of a particular demand. There are few legal 
systems throughout the world in which a more speedy and 
drastic method of impugning what is asserted to be an 
inquisition of an illegal nature* undertaken by the State, 
into the affairs of private persons w'ould not be available* 
and it is a grave question ivhether, within the constitutional 
resources of the realm, no more effective remedy could have 
been or can yet be discovered. For the present, however, 

h 

Dysanjr* The Attorney-Gcfteral, which finally found Form IV 
to be in veiy material respects improper, over a year after 
that demand had been issued broadcast and had been re¬ 
turned wholesale, is the high-water mark of judicial despatch 
in protecting a private citizen* Form VIII, livhich pre¬ 
sumed to demand detailed information regarding unspecified 
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land was by tiio same stately process, in tlie case of Bnrghcs 
V. the Atiorney-Gencratt condemned in the Court of Appeal 
in the month of November iqxi. 

It cannot be said that much light has yet been thrown by 
the Courts upon the proper methods applicable to the finding 
of values on the general valuation, although a very large 
proportion of recorded valuations have now become fixed by 
effluxion of time, DoubtlcsSj the delay in the placing of due 
limitations upon official inquiry to which wc have called at¬ 
tention resulted in a large number of provisional valuations 
passing through w'ithout very close scrutiny on the part of 
those concerned. There vould appear to have been an idea 
generally prevalent among landlords that if the official ma¬ 
chinery of land valuation were found by the Courts to be in 
any respect defective, this would cause valuations made by 
the aid of such machinery to become ipso fiitio null. In 
Palicr^on\ ho’wever (heard before a Referee on 23rd 

October 1912), it appears to have been unsuccessfully urged 
that Form IV having in material respects been held illegal, 
a provisional valuation based to some extent upon infor¬ 
mation derived by its aid should be regarded as nugatory. 
Not only had individual valuations been fixed almost auto¬ 
matically, but a course of official procedure had grown up 
and become practically riveted upon the land-owning com¬ 
munity with the passage of time. At the same time, it must 
not be too hastily assumed by landowners that a provisional 
valuation cannot be challenged by landowners after the 
lapse of the statutory period, but those engaged in advising 
them must admit that their task is not an easy one when 
once the sixty days has passed. 

The main difficulties in the original valuation arose from 
(a) the scheme of taxation being, not a levy on a holding in 
land or an interest in land, or even on land as it stands, but 
upon the increase between two dates, one appointed and the 
other from time to time selected, in the value of a theoretical 
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stratimi of each licreditamcut, that is to say, a site asstimcd 
to be cleared; (a) tliat each valuation had to be made of the 
unsevered stratum of the hereditament in practice, almost 
always found implicated with matters excluded from tiie 
ambit of taxation, and therefore of a nature rarely capable 
of being brought to market in its form as a&sesse<l to the 
tax; and (c) that the statute, instead of leaving the fact of 
the value of the taxable stratum to be arrived at by methods 
which might commend themselves to the judgment of ex¬ 
perts, laid down fixed bases for the calculation of value 
without giving adequate definitions of some of the factors 
directed to be brought into the calculntioiL Tlie decision 
in the Scottish case of Flcrhcri’s Tnt^ikes (in wliich an appeal 
is now pending) to the cfifcct that a muuLs assessable site 
value could not in law be rccoided as an original valuation, 
seems best to indicate the nature of tlie problem. The de¬ 
cision proceeded on the assumption that, as the scheme of 
the statute must be taken to aim at the taxation of some¬ 
thing positive, that is to say* an actual increase in value, it 
must also be assumed that the tlieorelical stratum to be 
originally valued must also have some positive value in tuC 
market, and if not maiketahic ought to be set forth as worth 
at least nothing. As stated, the final solution of the problem 
has still to be judically declared, but it would appear that a 
solution would conform most nearly to the policy of the 
statute which recognised that the value of a composite 
hereditament may be arrived at by the addition of frac¬ 
tions depreciated, as well as fractions appreciated, by the 
combination or by extraneous circumstances. In other 
w't>rds, an increase in value may be represented by a de- 
crease in burden as well as by an accretion to an advantage. 

The cases which have been decided before the Referees, 
so far as the records thereof arc available, although they 
have raised, have not definitely settled, many controverted 
points. In Whidboriifs Case (decided in July 1912, and from 
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which an appeal is now pending) some discussion took place 
regarding deductions allowed under sect. 23 in the case of 
lands appropriated for roads* In what was known as the 
Richmond the figures to be gathered from a sale which 
took place subsequent to the date appointed by the statute^ 
but before the provisional valuation, were taken into account 
in the fixing of the original statutory values. In what %vas 
known as the Woodhall Spa the price realised by a 
single transaction of sale taking place before the provisional 
valuation, was taken as the controlling factor in the calcu¬ 
lation of the originalj as well as of value on the occasion, 
although the Commissioners contended, that for the former 
a lower original valuation should be taken, on the ground 
that other matters might show that the actual price did not 
represent what the land “ might be expected to reafise*'^ 

Little, however, has been effected towards the elucidation 
of one of the main problems concerned with the original 
valuation, that is to say the first estimate of vaine to be 
attributed to buildings. It may not be beside tbs Tfiirk to 
repeat here an observati^i^^iijch was put into concrete 
torm by those pursuing the present inquiry at the time when 
the Act first came into force:— 

Assessable site value is something more than the value of the 
“ cleared land, as the value of a building and the site on which 
“ the building stands is always something more than” (it should 
possibly be expressed always something different to) the arith- 
" metical sum of the two values of the building and the site.” 

In every composite hereditament there are four elements 
of value; the value of the bare site, the value of the actual , 
buildings, the enhanced value of the site by reason of the 
fact that it is so built upon, and the enhanced value of 
the buildings by reason of the fact that they are attached 
to the site; nor can it be left out of account that in 
certain instances enhancement may have to be replaced by 
** detriment**’ 
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Naturally, the marn contests which have l>cen the subj<jct 
of review on appeal from the commissioucrs, luivo bi^cu 
upon the assct^snicnt of Incicment Vahic Duty on un 
occasion/' It cannot, however, be too ijtronj^ly pcaiiU l 
out that success or failure on such aii appeal depends to a 
lari^e extent u[)ou thu tle^ree of vij^ilance which fins Ihl'Ii 
shown by the landowner on the making of tfie Onghial 
Valuation, although it is only on the ‘'occasion,” when 
cuic of the bases of the calculation taken as finally 
fixed, that the full result of an unchallenged uiulcrvahic of 
the site an the original valuation becomes apparent. To 
a laige extent the like problems arise on the ascertain¬ 
ment of values at the date of the occasion, those 
which liave been instanced regarding the tuaginal valuiw 
tiofi. There are, however, special di the id ties which arise 
from the fact that a value arriwtl at from what may be 
termed au “estimated total value,” has to he brought inbi 
comparison with a value arrived at fiotn what may be 
termed an “ assigned total value,” that is to say, in a case 
where the occasion is a transfer on sale, the price given for 
the ijereditament on the occasion. 

Keen controversy has been aroused o\er the iipplication 
to occasional valuations of thy official instructions given to 
their valucis by the Inland Revenue Department* These 
instructions purport to be directions for the a scoria in men I 
of site value on occasions* They are not conhned to rules 
of calculation, but proceed to set forth tho results which 
such calculations are designed to achieve as follows :— 

First: 

“ 'rhe transferor will not be called upon to pay Innenient 
“ Value Duly in respect of any recovery in the value of the 
“ buildings/' 

It is difficult to sec why iho transferor 3 S intended to 
be freed only from a levy in respect of “ any recovery in 
the value of. the buildings, ' imless it be assumed by the 

2 ^ 
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instructions that though buiWings may fall below^ and in the 
process of time reach again, their standard of value on the 
date of the original \^]uationj one cannot reasonably con¬ 
ceive it as possible that the buildings might increase to a 
value in excess of that originally assigned to them* 

Secondly: 

'* Increment Value Duty ivould bo collectible in all cases 
where there has been * . , . (a) an increase in the 

ml tie of the site as compared with the original site value.” 

This is a fair paraphrase of the provisions of the statute, 
although perhaps if would be more accurate to say where 
pursuing the method of calculation directed by the statute 
there becomes apparent an increase in the site value/’ 

Tliirdiy: 

Increment Value Duty wouUl be collectible in all cases 
where .... the unit of valuation (or an interest 
" therein) has actually been sold for more than ft is worth at 
“ the time.” 

This third result, held forth as one to be achieved, gives 
rise to considerable difficulty, because the phrase employed 
^vould seem to include even the case of an actual decrease 
in total value, and in any event it disregards the vital con¬ 
sideration of what is the factor in the value in which the 
increase has taken place. 

A remarkable illustration of the difficulty appears from the 
admitted facts in the much-discussed Lnntsd&n Case, There 
the contention of the landowner supported a calculation 
which appropriated the whole of the enhancement in value 
indicated by the price paid on the occasion of assessment^ 
to buildings, whilst the contention of the commissioners 
supported a calculation which appropriated the whole, of the 
enhancement in value so indicated to the site. The diffi¬ 
culty which underlay the case may be appreciated from the 
fact that, although the land and buildings were sold as a 
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complete hereditament in 1910 for ^50, yel both parties 
seem to have assented to the gross value (a value at least 
equal to market value in the purview of the statute) of the 
whole hereditament being properly placed on the jotli April 
igog and in February igii (that is to say, at two dates 
respectively a year before and a year after the sale), at 
This, if it approximateJ to actual fact would represent a 
very interesting, if very puz^:luig, curve of values within a 
short period of time. 

The difficulties which arose in the case must be con¬ 
sidered to still remain unsolved* They have not been re¬ 
moved by the official instructions which appear to place side 
by side the " willing seller/' contemplated by th<? original 
valuation, with the ** zealous buyer giving for the licredila- 
ment on the occasion than it is worth at the lime," 

instead of what the lieicdilanicut ** mi^ht be e^^I)cctcd Ui 
realise*'" The phrase, more than it is worth at the tune/* 
ia oue of doubtful accuracy* In fact, the hereditament is 
worth at the time what a willing seller is able to get for it, 
and it matters not whether the price on the occasion be 
enhanced or diminished by accident or sentiment. Even, 
however, if this question (which may be placed under the 
head of automatic liability to -Increment Value Duty) of 
every hereditament fetching a price beyond its market value 
were setlkd, the further question would still be left open as 
to the distribution of fancy value as between site anci build¬ 
ings* It is possible that the Fulmers Great Cusc (which is 
now tmder appeal) may throw light upon the matter* 

’ The questions which have been briefly discussed in the 
foregoing seem to a large extent to be raised in a carefully 
drawn special case stated by one of the learned Referees 
for Scotland, hv(f the only available reference being to an 
anonymous title it cannot be identified in the list of cases 
standing to be heard on appeal* There, however, the facts 
are complicated by a somewhat difficult series of contentions 
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regarding the motives, to some extent sentimental and ex¬ 
traneous, of the purchaser in giving the price paid on the 
occasinm 

Noticing appears to liiive been done to place on any 
authoritative footing the sound construction of the provi¬ 
sions of tlie statute relating to the liability or exemplioti of 
agncultmal land to Increment Value Duty, and the doubts 
suggested as to the appropriateness of tiie language adopted 
on this head at the time of the passing of tlic Act still 
remain tmremoved* 

One of tlic most satisfactory decisions is that given by 
the Referee, to whom felt the determination of the true 
construction of the provisions relating to substituted site 
value on the points raised in Roche's appeal. Certain free* 
hold property in the City of London bad been the subject 
of a final valuation. The appellants were respectively tljc 
inorlgagtjc and the owners of the equity of redemption. 
The material mortgage charges were (a) for 3^12,500 under 
a legal mortgage in iSyi j (u) for £4,000 iii JS97; (c) for 
£1,000 in 1S99; all the advances being made between the 
,same pLirties within the statutory period and subsequently 
assigned to the appcllmt mortgagee. The gross value was 
found by the original valuation to he £12,000, and tins 
was 5uInstalltially the figure (with its attendant calculations 
for other values) fixed on the application for a substituted 
site value, The question in effect was whether, on the 
one hand, the first mortgage was alone to be regarded, 
and whether it was to be ticated as if a transfer on sale; 
or on the other hand, all the mortgages w'ere to bo taken 
cumulatively into account and the aggregate of the ad¬ 
vances treated as suhslitated value. The Referee, with 
perfect propriety ns it seems, decided that the aggregate 
of the sums advanced on the mortgages ought to be 
taken as tlic amount for which the land w'as mortgaged. 
It would, how'ever, seem that apart from problems which 
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remain unsettled nnrler the t>riiieipal Act, there are many 
questions which await decision by reason of ttie hearing 
the ainetidinj< provisions of the Revenue Act 1911. 

The Reversion Duty sections have funiislied matter foi 
several interesting ami far-reaehing disenssinns. As might 
he expected, the controverted points liavt^ Ix'cn chiefly hased 
upon claims for exemption fron^ the duty either in ^rlm)e nr 
in part. The principal Act clearly exempted Irnm Reversion 
Duty any benefit accruing to the reversioner:— 

(a) On the detenuination of a lease of land which at the 
lime of the <leterniination was aetn.illy tise^l for agucullurai 
purposes. 

(li) Where the origitial ten 11 of the lease did not ex¬ 
ceed 21 ycarSj or where the revei.sionui himself at the time 
of the cletenninatioii of the lease had temiie ucjL cx::t!ccling 
2 t years. 

(tr) W'here the reversion was pLirchased fa ml this by the 
deciMon in s aj htlaiid Revenue v. Gfihbh" lias 

been found to moan acquired in a commercial sense and not 
merely by conveyance on trust) ]>riar to the Act, to a lease 
having less than qo years nneNpired at the date of tho 
purchase, 

(d) Where lamls revert to the Crown, or wltefe there is 
a determination of a Ictase held by a charitable body for 
charitable purposes, by a statutory body for staLutovy pur¬ 
poses, or by a rating authority. 

A virtual exemption lias been established, bv the decision 
ill the Conmis'ioncn of Inland v. The uf 

An^ktcy^ in favour of a landowner acquiring th(» surrender 
of an existing lease, in consideration of the grant of a 
fresh lease upon such conditions of term am I rent as make 
it evident that no substantial beueflt accrues to the land- 
ovviicr by the conjoint operation of the surrender and 
re-grant. This result is brought about by construing any 
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compensation payable at the detenn in at ion—including that 
pa5^able by voluntary agreement—as included in tlie con-^ 
sideration for a surrender of the unespired term* 

The Siepney and Bow Foundation Case (decided tn favour 
of the commissioners on the 15th March J913, but in 
which an appeal is now pending) seems, in so far as it has 
been reported, to be based upon a distinction of doubtful 
authority made between a covenant in a lease and a covenant 
in an agreenient for a lease* The further difficulty disclosed 
by the facts of the case as to the nominal character of the 
consideration would appear to have been ignored* 

Vciy few recorded cases deal with the incidence of the 
Undeveloped Land Duty, The case of most importance 
seems to be that of the Duke of Devonshire* A courtyard 
and land adjacent to an u rban man si on-house and used 
for the amenities of residence were found by a Referee to 
he exempt* There secnis, however, little ^varrant in tije 
statute, having regard to the reported facts of the case, 
for such a distribution of the exempted area* 

The case of the Leeds Fireclay Company again leaves 
open the problems connected with those mining operations 
which of necessity interfere with the surface of land, and 
with the extent of their entitling the surface owner to 
exemption from Undeveloped Land Duty, as being a busi¬ 
ness, trade, or industry within the meaning of section 16 of 

In 

the statute* 

The amending provisions of the Revenue Act of 1911, 
giving power to obtain the aggregate valuation of cotitignoU!j 
pieces of land in the same ownership, will diminish the 
difficulty ^vhich was felt in the case of one parcel being in 
course of utilization, another being held for the purpose of 
ultimate extension of operations. 

Another question which hitherto has been left without the 
aid of judicial construction, h how far a business actually 
devoted to the'furtherance of the policy of the Act, that is 
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say* the bringing to the market of lainj lit for dovolopnicnt, 
^ cotnes within the exemption provi'iions of the statute. 

Mineral Rights Duty has claimed the attention of tlie 
Courts on a few occasions. The results may be suminctl up 
as follows:—In the TrjtsUis vf Sr> Robert Peers SeUh:d 
BsiaU% it was decided that surface rents were not Ua!>le 
to be assessed to Mineral Rights Duty, The Duke of 
Bean/orPs Case decided that rent paid by the working 
lessee in last working ycai incindes arrears paid in that 
year. AitstruthePs Trustees placed fdsitc, whin stone, and 
granite outside the range of excepted minerals. The 
real questions which underlie this poition of the statute 
have notj so far as reported cases show, been dealt with in 
any tangible fornn, and in particular the very dillicult ques¬ 
tions connected with increment value assessment upon 
minerals not returned, or returned as of no value, by the 
owner at the time of the original valuation. 

It has only been jxjssiblc to glance at some of the large 
number of problems which await solution, or which have 
only been partially solved by the decisions hitherto given, 
withoiit attempting to do more than indicate solutions 
which might be of general applicability. Liiach particular 
case can only be safely judged by reforeucc to the dis¬ 
tinctive features whicb are special to it. 

It is in conclusion submitted, wdiilst accepting the fact of 
univereal valuation of land tliroughont the country, and 
applying with loyalty the scheme of land taxation based 
upon the principal Act, that the following legislative auiend- 
ments are needed:—(a) a method less precarious than that 
already provided for the adjustment of obvious errors in 
.the original valuation, provided that the circumstances arc 
such that the strict application of the recorded valuation 
might work substantial injustice; (b) a simplification of the 
statutory calculation, whether for original or for occasional 
valuations; (c) an exhaustive definition clause sufficient to 
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remove many uncertainties from what should be a model of 
legislative clarity—a trivini^'statute^ Enough has, however,, 
been said to show that amendments of the Act might 
with advantage bo undertaken by the Legislature on gome 
important poijiU, apart from those questions which await the 
assistance of judicial coustruclioiu 

EdWD, S. CoX‘SiNCI,ATIL 

T. Hynes, 


VI—CURRENT NOTES ON INTERNATIONAL 

LAW. 

The Declaration of London. 

T T is nnnonnccd that the Government intend once more to 
^ introduce into the Hoiige of Commons tJie Naval Pii;:e 
Bill, without which the Declaration of London cannot w'dl 
be ratified. The Bdl Nvas only pas^icd in Ntwember, rqir, 
by a majority of 47— less than lialf the normal majonty 
of the Government-^iii the Commons: and was rejected 
by tile Lords, It appears to be possiide to pass it under 
the provisions of the Parliament Act; and the Government 
having demonstrated the ciise with which a number of 
complicated and controversial measures can simultaneously 
he pushed through the Lower House, the Intention to put 
througli legislation of this kind in the coming se&gion may 
well be entertained by them. It is at any rate obvious 
that a fitful but widc-s]>read campaign is being initiated 
in favour of the Declaration, particularly among mercan¬ 
tile men. The object appears to be to play upon their 
fears, to represent International law as non-existcnC and 
to impress upon them that the Declaration is the only 
means of securing a modicum of safety. Pri^c kw is a 
very specialised subject. The memory of the last maritime 
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war lias died out. ^^c^cantile cirrlcs are an |>rt:y to 

an alaimist cainpai^n. The supporU^rs of the Declaction 
can point to a very few isolated misdeeds, and n^presenlini^ 
the rare exception us the rule, they rati cause (^(uve mis- 
giving in the minds of merchants. 

If France fulminated an ahsind decree ai;uinst rice in 
China in 1SS5, she never carried it out. If Russia sank 
a ship or two in 1905, she apologised and discontinued 
the practice. These small matters cannot weigh in the 
scale against the constant practice of great niarilime wars, 
and the established attitude of the w\ir]d hostile to any 
extensi{>n of hclligeient f'ower f>vcr neutial commerce. 
To appreciate the wildness and tlie intrinsic insigniticanee 
of tlic Russian aggression'^, erne must have iH'Corne steeped 
in the atmosphere f>f Pri/c law. A child may be tern (led 
by a fcit dc joit\ But a man of the world kiun\s that it 
is only blank cartridge- It is the business of the indepen¬ 
dent jurist to assnic the tncrchani that the teirovs which 
are conjured up for him are imaginary. It i> our duly to 
tell him that there is a law of Prizo^ well O'^taldishod and 
recognised, and that it only noctls to be iLisi-^ted oik to 
prevail over autocratic interference. 

If the law of Nations is to be played f-i.st and loose 
with^—if a luomontary Russian pretension is to deprive 
it of validity—what possible security have wc? The 
Declaration will similarly be repudiated, as inconsistent 
with modern developments and with the paramount inter¬ 
ests of Russia, w'heiicver it is found convenieut to do so. 
Indeed, that would scarcely be necessaiy, for it and its 
gloss by Renault siniply bristle with ambiguities, of ^shicll a 
belligerent would be stupid indeed not to take ad^■:Ln^agc* 
Nevertheless an active campaign is being waged to convince 
commercial circles of the benefit which will accrue from its 
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adoption in place of the tried laws of two centuries of naval 
history. Professor Polltis has been lecturing to the French 
Association de Droit Maritime on the beauties of the 
Declaration, The Greek professor was called in to report 
on the value or otherwise of the instrument It was a 
curious choice of an independent referee, as he had already 
expressed at length his approval of it! The Association 
would have got a very different reply from Mr* Kleen* 
M. Politis treats the question of what is contraband as 
depending on the arbitrary will of the combatants 1 He 
ignores the fact that in the (very rare) cases in which in¬ 
nocent articles were captured as contraband, they were 
bought and paid for. If history is played with in this 
manner, it is easy to make out a good case for anylhiug. 

The real root of the Russian mistakes, and of the uncer¬ 
tainty of the present position, is to be found in the habit 
of writers to disregard practice and to theorise in the air* 
Nothing was further from the mind of that great writer, 
Calvo, than to encourage belligerent interference with 
neutral trade. But, giving a blindly literal application 
to obiter dicta m an American casc—the Contmercen—hG 
was led into laying down a principle which is in appear¬ 
ance fair, but in practice disastrous. That is, that it is 
the intention of the exporter, and not the quality of the 
goods, which determines the innocence of a given cargo. 
A phrase of Judge Story’s caused all the mischief; and 
nobody would have been more surprised than Joseph Story, 
the friend and correspondent of Lord Stowell:— 

'* If destined for the ordinary use of life in the enemy’s 
country/goods are not in general contraband, but it is. ■ 
otherwise if they are destined for military use. Hence, if 
immediately destined for the army or navy of the enemy, or 
for his ports of naval or military equipment, they are deemed 
contraband,” 
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Did Story mean by destined/^ inkndcd or avomiUy s.T ai 
Toutc ? Had he meant the former, he would have been flyioj^ 
m the face of all the active and established iisa^^c of tlR' 
prize-courts which were then in active w-oiking. We know, 
on the contrary, he was anxiously seeking expert guidance 
from LrOrd Stowell. Story certainly did not mean to set n]> 
any new doctrine that the intention” of the shipper was 
enough to condemn him. He uses the word tksiiucd (us is 
clear froin his mention of “destination ” for certain ports) as 
equivalent to comi^ned or despatched. Had he meant to 
convey that the supposed mental intention of the eKjx>rtcr 
was always sufficient to stamp the goods with the quality of 
contraband, there would have been no point in the mention 
of the uavaJ and niilitmy ports at all. It would liavc been 
enough to say that the fatal circumstance was that the 
articles should be meant for army or navy use. The phrase 
destined for ” has a local, not an intellectual, connotation, 
A threshing machine is “destined for” Australia, in this sense, 
when the bill of lading is signed for Australia; not when the 
shipper has made up his mind as to where he will send il. 
And in the particular rase of the CvmmcrLcn, the cargo was 
admittedly^ going straight to—had, that is, as its immediate 
local destination—the enemyarmy actually at Bilhoa, It 
so appeared oTi the face of the ship’s papers; she was 
specially licensed to carry it, and was virtually^ a British 
victualling ship. The case cannot support a general nsser- 
.tion that an intention that goods shall be put to military use 
is enough to make contraband of them. 


It is announced that a small committee has been formed 
to watch the progress of events and lo keep the true facts 
before the public. Such high authorities as Professor 
Holland, KX*; Mr, J. G, Butcher, K.C, M.P, ; Dr, 
Schuster and Mr, Douglas Owen, have joined this body, 
of which Mr* L. A. Atherley Jones, K*C*, tl*P*, is Chairman, 
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Mexico* 

Very rcmarkal>le was tiie clamour with which in most 
English journals the United States were prcsstngly invited 
to take over Mexico, The experience which foreigners 
ha%'e had of Irving to manage Mexico, is by no means 
an encouraging one. It has been fonnd in the long run 
tlie most eoiidncive means to the protection of foreign 
interests in the country, to let the Mexicans manage 
themselves—however much powder may be wasted in llie 
process. In the middle of the xgth century Hritnin, 
France, and Spain attempted, uiidoi Pahiicrstoji's guidance, 
a tripartite intervention, the pivot uf which was the sub¬ 
vention of revolution, When the revolters found that they 
were to be saddled with payment of coiiipcnsiition for tiie 
misdeeds of those whom they had displaced, they turned 
against tlieir foreign backers, and the European forces 
were glad to withdraw. The Franco-Mexican Empire, 
which W'as established subsequently, met a sudden and 
ingloiions end. Since then Mexico, untroubled by foreign 
menaces, has developed enormously. Civil disturbances, 
like measles, are natural incidents at certain stages of 
existence. It is best to let them work themselves out, 
and to refrain from the natural desire to substitute pros¬ 
perous order for devastating conflict. That would be to 
sow the seed before the plough has done its work. 

The United States Government, better advised than its 
English advisers, is holding severely aloof; Mexico appears 
to be calming down, and a new era of prosperity, based on a 
more durable ground than the personal qualities of a Diaz, 
may be hoped to be in prospect Much difficulty vvilJ be 
created if foreigners insist on being compensated for losses 
caused in the conflict. It'cannot bt; too often repeated that 
foreigners can be in no better position than the people of the 



CURRKNT NOTES ON INTERNATIONAL LAW. 3 |r) 

country* Foreigners tEtkc, as Jjismarek justly said, tlic n'sks 
of the country where they go. It has of late, with incieas¬ 
ing frequency, been the practice for Aniericaii states to 
coinpeusatc them for losses caused hi civil coiunlotions* It 
is an abuse; and can only lead to this resnlt—tliai a nation 
must be liamjjcred by tbe presence of foieigncrs in dealing 
itself of tyranny. U is to deny the sacrerl tight of revoh^ 
tion, and the still more sacred right of prcseiving order* 
Those who are curious to see how ucutial subjects may fare 
in civil war, may glance at the case of Mr* I'inkenstein, who 
w'as bayoneted and robbed hy troops engaged in the suppres¬ 
sion of the insLtrrcction in Poland of iHhj* {Ihut, 

VoL j 3 , p. R42.) J^elginm paid no compensation for 
neutral losses sustained in the bojnbardinent of Aiituei p ; 
Britain none for the bombardment of Alexandria; Chili 
none for the bombardment of rtpiiqiic. War cannot be 
governed by commercial couMdeiations, and \\c shall be 
much surpiised if in the result, Mexico pays anjthing more 
llian she feds inclined* 


Stathatos v* Stathatos* 

The dictum of the late Lord Gorell and his brethren in 
Qifdat V* O^^dni ([1908], P. S^)i rcgaiding the jurisdiction of 
the Court to entertain the dissolution petition of a wife 
whose husband's domicile disclaims all knowledge of him as 
a married individual, Las now been conliJ med by authority* 
For all that, it is by no means certain that it is con¬ 
sistent WTth principle, or with ultimate convenience. It 
will be remarked that there is no question here of the 
assumption of jurisdiction by the English Courts on the 
ground that the wife has been deserted in England, thereby 
acquiring a constructive domicile abroad in the country of 
her absconding husband's choice* The determination of 
that question must be determined on entirely different 
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reasoning. We are here concerned witli an alleged mar¬ 
riage which the law of the presumptive husband^s domicile 
refuses to recogni.3e. 

The only logical attitude^ in such a situation, is to do 
as Jenne P. did, and, while regretting the divergence of 
rules of Private International law^ to maintain the position 
that the foreign tribunal, though unwilling, is the only com¬ 
petent one^ To hold otherwise would be to introduce for 
the sake of a slight advantage, an intolerable ambiguity 
into marriage relations. The principle once broken down, 
that the law of the domicile and the Courts of the domicile 
are the only tribunals, and the only law, to which the 
maintenance and dissolution of the marriage tie are to be 
referred, the parties are thrown into a sea of confusion, 
Is the English Court, when it lienevolently intervenes in 
a domiciled foreigner's affairs, going to apply English 
matrimonial law to them ? If it is, it will find itself faced 
with some very pretty dilemmas, since it can hardly treat 
him as a domiciled Englishman for all such purposes 
the decision of questions of legitimacy), Ifjt is not, 
it is undertaking a duty about which it knows nothing* 


That* perhaps, is not a decisive consideration* Yet surely 
the adoption of the principle that the Courts of the domicile 
must be regarded as the sole authority in matrimonial affairs 
was due to the feeling that, in an administrative jurisdlci*' 
tion like that of a matrimonial Court, the law can only be 
satisfactorily applied by the tribunal which is constantly 
engaged in administering it* It might be a mistake to 
select the Court of the domicile as the proper one. As is 
well-known, it was only in Lt Memrut v. Lt Mesurur 
([1895], A* C, 517) that such a principle was established. 
In Nibvyet v, Niboyet (4 P. D* i) the doctrine was preferred 
that the Court (and, therefore, the law] of the place of. 
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^residence was authoritative in matters of dissolution well 
as of divorce a 7 }iensa. This imitated the ecclesiastical 
practice which prevailed in the days when the matrimonial 
law was uniform throughout the Christian world. The law 
being uniform^ the choice of a judge was a secondary matter. 
It does not* therefore, seem to have been the subject of any 
precise determination whether the residence need be that of 
both parties or of the defendant ; or whether the forum 
actorh was ever competent. In modern times, when the law' 
prevalent in the dioccsc of York diverges so enormously from 
the law of the diocese of Naples, there can be no laxity in 
this respect without serious danger. Relief to an injured 
petitioner cannot be accorded on grounds of expediency 
without introducing an element of anarchy into an already 
confused relationship. IL is admitted that the position of 
a married couple whose proper law, ascertained by Kiigli^h 
priucipleSj regards them as unman led, is an awkvvard one. 
But hard cases make bad law. Simplicity and certainty arc 
more valuable than indulgence. It may be noted that the 
petitioner in the case {Siaihiim v. SiatJuxio^^ B2 L. J. P, 34) 
was originally a domiciled French subject; also that Mr. 
Justice Deane observed that lie vvould feel much more 
satisfied if he could feel that the case would be taken to 
■appeal; though he also observed that it would be a disgrace 
if his decision was not upheld. It may also be remarked 
that the petitioner did not allege bigamy, but relied on 
desertion,' which was less satisfactorily proved by the 
evidence. 

Consent In Marriage. 

Another singular matrimonial cause is worth a passing 
notice, though it involves no international point. A Roman 
Catholic, Count Boni-Castellani, married a Protestant in 
the United States* Some express understanding appears to 
have existed that civil proceedings for a dissolution might 
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be contemplated as possible in certain eventualities. This 
has bern held by the Papal Consistory—thouit is under* 
stood, not finall)^—to justify a decree of nullity, on the 
ground that no due matrimonial consent was present. Since 
the step from express to tacit und.erstandings is a short 
one, this decision appears to open up an exceedingly wide 
door. As a matter fact, the wife did obtain a dissolu¬ 
tion of the supposed marriage in France, but this was, 
of course, not recognised by the RoTnan Church. Nullity 
decrees have always been afforded a convenient back-door 
from the matrimonial habitation. In the time of the 
Reformation they were accorded on such frequent pretexts 
as that of pre-contract, and, obviously, they acted as a 
safety-valve in tinios when dissolution was unknown. In 
fact, in our own time, there have been known nullity cases 
the parties to which have subsequently had issue in other 
alliances. And has not Piesident Evans granted such decrees 
where both parties severally protested their own willingness 
to cohabit ? The historic repudiations of Queen Anne of 
Cleves, and of the Empress Josephine, were based on this 
same transparent device of alleging want of due matri¬ 
monial consent; though in Josephine's case there was the 
further fact of the absence of the parish priest, the 
informal ceremony having been hurriedly performed by 
Cardinal Fcsch. 

There is of course this to be said for the Papal decree. 
If the parties to an asserted marriage evidently have the 
intention in certain contingencies of ceasing to carry out 
their mutual obligations, it seems inconsistent with the 
character of the institution, which is professedly permanent 
But is it actually so ? The causes of divorce a are 

not less stroiig than the causes of divorce a mcmii. The 
parties to a Catholic marriage are permitted to contemplate 
separation in the latter case, there is no harm in con¬ 
templating it in the former. The further contemplation 
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of £1 possible re-marriage is merely tlie contempillion c^f n 
future ecclesiastical offence. Cojisecjiientiy, tfie teutU iicy 
of most jurists will probably be to prefer the }iitl|;ment of 
the Court of first instance, which refused the decree, T}ie 
reservation must be made that if the coiitemjdafed cnnscs 
of separation were not canonical causes ^‘inconi- 

patibiUtythe above argument would nafmallv not apply. 


The Panama Canal, 

An eloquent and inlluentially signed circular has t>ccn 
issued on this snbjeLl in America* Messrs. Choate, Rc^ot, 
White and tlicir colleagues* arc entitled to the iitniost cit'd it 
for the courage and straightfni wardness with which ihi y 
impress ou the Amerb an puhhc the desirability ctf the 
United States standing loyallj' by Ihcir cugugeinciils* Ihit 
it is pctba]>s not ungenerous to remark that they are 
scarcely jnstified in all their Jiistoiical statements* The 
snmmaiy of the Clayton-Iiulwer treaty of iI^5o, with v^hich 
the document opens, is superficial to a degree. Fur it is 
not the fact that the principal enneem that ticaty was 
with an Isthmian canal/^ Its piincijinl cuiicltii \\:is with 
a Nicaraguan canal. In respect of the construction of such 
a canah Hritain was entitled to be heard : for she had a tjitul 
pro quo to give, Tlic only possible western exit of the 
canal—the month of the River St. Juan—was colonrably 
alleged to be in the hands of her allies the Mosqnilo Indians, 
With the constniction of a Panama canal she hari nothing 
to do* Only a pious, and entirely vague, aspiration was 
thrown into the concluding clause of the treaty, expressing 
a desire that any canal to be constructed tn the fcitnve 
bet\veen the two seas might be subject to a similar of 

joint equality. 

Nor is it true to say that the diplomacy of the United 
States from 1850 to 1912 always undci stood it so, Mr, J, G* 

23 
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BlainOj writirsf; in thtr course of his <iiscuRsion with Lord 
Granville in observed to tlie U.S* ambassador in 

London (2gtb Nov, i88i):— 

'^Art. VIII does not stretch the guarantees and 
restrictions of Art, L over cither the Tehuantepec 
route through Mexican territory^ oi the Pannama route 
through Colombian territory* It is in terms, an agree* 
ment to extend the protection of both countries by 
treaty stipulations! to those or any other practicable^ 
waterways or railways fr<im ocean to ocean across the 
isthmnsi outside of C'cntral America,” 

And this lie styles “a vague and unperfected compact,” 
which it undoubtedly wasJ Moreover, there was no at- 
teinpt to apply the provisions cjf the Clayton-Bulwcr Treaty 
to tlic Panama Railway* And Mr* Frclinghuj^scn (8tli Afay, 
shows clearly that Art* VTll is altogether executory 
hIikI iiidefjnilc. 

So far as definite obligations were concerned, the treaty 
only concerned the construction of a canal in Nicaragua! nnd 
the mutual renunciation of control in “ Central America,” 

Central America ” had a perfectly definite meaning; it 
meant the territory w'hicli had quite recently been officially 
know n as “ the Republic of Central America,” i. Gnatc- 
mala, Honduras, San Salvador, Costa Rica, and Nicaragua, 
excluding Panama, with the isthmus, and the rest of 
Colombia.^ The whole of the treaty, including the pre¬ 
amble, concerns nothing but this Central America, and a 

^ Mr* Bbine rlnc^ ngi sliinc as a pioplict in ihe dcspnlch nf 2 +th June iSSi* 
lit refers 1C litllaiti's illl.iiniiniji a vast, rrLW;^? e^.fahh^.htnLTif which , . . 
v,v dll not anti in time of jicacc ^hall never ermie.** iL Iwen creatcH, 

Jlo nay^: “ In only a iluimp tlit [kisI loe yL.irs liave ihc Unit^ 

States oirliartijcfl a fmstilt shot with any Etiro|Xrnii |X)W.cir* IL is in the higl^t 
depiTtit; JiitijJXjlnihlt riiat for a tumJrcil years tti o>ino uvlu that tiperieiiee will be 
re^attsl.' What was in the iii^hnst dfifice im|irolici]>Ii; to hap|:ien in a huntlrcri 
yean* hap^ieneil in teventet-n. Tic ifenurhi "‘Ucivieoti the United Stulea ami the 
other Arnbrican republics tbunt: can be no liostihty, no jealousy, no livnlry. no 
flistruat." Wonfierful 1 

* See Sir Ji, Enlwcr^S tJespiUch of ftth Auff. 1850. (J/a/r Pa/itr's^ voJ* 40, 
p. I 04 j), where this expicis uefiintian is given. 
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Nicaraguan canal. The only exception if> tlmt in Art, Vlll 
the treaty powers agreed to extend their protection ” to miy 
isthmian canal or raiiwavj especially if made via l^anama, 
subject always to the owners making fair charges and 
allowing it to be used on equal terms. The language is 
very confused, but there is certainly no clear undeitaking 
by cither power to secure equality. 

It may also be gravely doubled whether the Clayton^ 
Buhver Treaty of 1850 was made at the request and on 
the initiative of the United States,” After Lord Pahiier- 
ston had authorised its signature, the British Minister iix 
Washington was still writing iiomo that, Mr. Clayton 
entertains a strong hope tliat the President " wonlrl shortly 
authorise its signature on behalf of the Republic*^ Tints does 
not look like Amedcan pressure* 

When the Has’^Pauncefiilc treaiy was in tqot siibsLi- 
tilted for the Clayton-ljuhver treaty* it did not enlarge' its 
scope. Its provisions were implicitly limited, as those of 
the other had been, to the Central American canal wliich 
Britaiiij ihroagh the Mosquilijs, might have blocked, and did 
block. The treatment of canals south of “ Cenlral America ” 
was left in 1901, as in 1850—as \vas propk r—to be tl^e sub^ 
ject of future bargaining* with a leaning to ilie side of 
equality. It would seem, therefore* that the United States 
arc under no definite treaty obligations as far as the Panama 
Canal is concerned. They could have constructed it in 
1899 without in the least impairing their vague undertaking 
of 1B50, The vague Art, VTII of 1850 was really directed 
against private monopolists: neither Britain nor the States 
v/ould be bound to protect them if they made unfair charges* 
The States, that is* agreed to protect a fair canal; they by 
'no means precluded themselves from constructing a moiiO’ 
poJist one* It was, in fact* in view of a projected Nicaraguan 
Canal that they obtained the Treaty of 1901, That the 

' Bulger to Palfnersion, 3i:st March 1850 {Sra/e /Af/*, p* loai). 
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Article is referred tn in the prcamlde of the Treaty of 1901 
is no argiimunl af;ainst this contention* 

The official reply of thf ir Cioverninent to Sir E. Grcy*s 
expostulations does not (:ike this ground* Ignoring Mr. 
IHlaiiie a ml all liis works, it incicly observed that until the 
tolls are actually fixed, it is toc^ early to complain that they 
may prove to he unfair* The Secretary of State takes pre¬ 
cisely the position inciirated in these p:iges last November 
as the correct one* Tf flic charges on shipping generally arc 
no higher tlian is proporlionatc to the cost of construction 
and maintenance of the uorks, their remission in certain 
cases is nothing bnt a subsidy, which comes out of the 
United Stales' own jjoeket, and to whicli no one can in 
reason object* This, nevertheless, cannot justify the total 
exemption of “ coasting " trade. 


The Adriatic Naval Demonstration, 

The rather futile efforts which are being made to induce 
Montenegro to release her grip of Scutari— which should, of 
course, bo Albanian—by excluding arms and troops from her 
ports^ are entirely without justification, except as measures 
of war. If u'c arc at war with Montenegro, well and good; 
w'e know where we stand. If not, the following propositions 
arc axtomatk : (x) We cannot interfere with the ships of 
foreign nations destined for Montenegro. (2) The com¬ 
mander of a British ship which should interfere with our 
own vessels so destined, would be liable to damages, or 
might be restrained by injunction. For a further discussion 
of such measures as this, the reader is referred to L. A/. cj-K*, 
Vol, XKIIf, p* 106, dealing \^ith the case of Crete, It may 
be added that the stoppage of arms and troops alone can in 
no case be effected by a blockade, w hich must (T/i^ Franvkha^ 
4 W, K. 100) be universally appliedj if k is to stand good* 
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It is of the essence of a blockatle that neutrals shouKl vcatlily 
be able to judge from ohservod facts whether it still 
or not- This they cannot do, if some craft arc constantly 
passing in and out of the so-callcd blockaded '' port. The 
stoppage of arms anti troops for a particular littoral may or 
may not be justified, accorditig to ciicumfitanccs- One is, 
of course, justified (in Internalional, if not in Municipal 
law) In stopping one’s own ships. There is no possible 
jnslification in stopping the ships of third po^^el^s, or of the 
littoral affected. War is the only sanction of sucli violence. 

These remarks apply on the snppObitinu tliat the sn-callt:d 

blockade ” consists merely in turning b[ick troops and 
luunititms of war. if. as later advices suggest, there is a 
general e'icUision of commerce as well, we have an ordinary 
case of sO’Callcd “pacific’' hkjckade. Tins, it is generally 
admitted, cannot affect the ships of third paitics, and it is 
probably tantamount to against Montenegro. (Cf. L, M, 
tr 7 ^., Vol. XXI, p. 2R5.) How far such a measure would 
affect British vessels hns never been decided. iTesumably, 
since the Crown would disclaim the existence of a state of 
war, no interference with them could be legally justified. 


A Great Jurist- 

As we go to press, word comes of the decease of Mr. John 
Westlake, K.C* Professor Westlakc’—for he will always he 
“ Professor " in the minds of his old Cambridge pupils— 
w'as not only a distinguished la^vycr: he had a spirit open 
to the appeal of every humane nnd liberal cause. His vast 
stores of learning were available to the inquiries of the 
veriest tyros in juridical science. His satination in the legal 
atmosphere of Continental thinkcis w'as (especially in a 
practising barrister), amazing. His sanity and balance were 
no less remarkable than were his enthusiasms. He pro¬ 
tested equally against the Russian coercion of Finland and 
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the Itnlun coercion of Turkey, As an original founder of 
the Institute of International Law, he was the of 

International It is nearly sixty years since, as a 

yoTing ^STanf^lcr, hr wrote A 7 'reatisc on Private Intcynftiional 
Law. For romlensod hard tlnnkin^, scientific consistency, 
and cogent the treatise lias never been surpassed; 

probaldy, never equalled. In the domain of Public Inter¬ 
national Law, he was less successful. His extrernely subtle 
intellect, was less suited to grappling with broad questions 
of statecraft. I'^iit in that most difficult and delicate tissue 
of problems which is presented by the Conflict of Laws, he 
was unapproachable. yu B 


VIT.-NOT]‘S ON RECENT CASES (ENGLISH), 

T here is no doubt about the importance of the judg¬ 
ment ill Rawsion Fund and Insurance Company v. 

Ljtiiiicd (L, R. [iQXj], x K, B* 364), of 
Buckley, L,J. and Kennedy, L.J,, from which Vaughan 
Williams, LJ.^ supporting the decision of Serntton, J., in 
the Court below, differed. It has a threefold effect. First, 
that it is not ultra vires for a corporation, even though it has 
no borrowing powers, to obtain a loan from a person who is 
aware of lludr incapacity, provided that the money obtained 
on the loan is employed in paying off existing debts of the 
corporation; in such case, the transaction adds nothing to 
the total of the corporation's liabilities. Second, it is not 
material that the loan is obtained by the negotiation of an 
agent of the corporation who had no authority to act for 
them to that end^ Third, it makes no difference that the 
lender had knowledge that the agent was Avithout authority 
to pledge the credit of the corporation. In all these cases 
th& lender, though he cannot claim by subrogation, is en¬ 
titled to rep^ment by the corporation of aii the money 
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advanced by him that has been expended in disci 
the corporation's indebtedness. With respect to the t\\o ad¬ 
verse judgments of Vaughan Williams, LJ* and Scrultrm, J., 
their inspiration seems to have been a scnteiire in Koiner, 
LJ/s judgment, in Bdfmalyne v, A/t/rw (L. R. [1906] ^ r 
K* H* 103), that where money h borrowed on behalf of a 
principal, “ the lender believing that the agent lias authority 
though it turns out that lie has not," the lender is 111 equity, 
so far as his money has been applied in paying legal debts 
of the principalj entitletl to stand in the same position as if 
he had lent to the principal direct* This iniglil be read as 
if the Lord Justicc had excluded the case where the lender 
vvas not under the belief that an autlunity to seek a loan 
reposed in the agent, PerliapSj however, he restrained his 
statement to what was necessary to support his judgment. 
But in any case Che lender's knowledge of the inincijiars 
lack of capacity to borrow, or of the agent's lack of authority 
to obtain a loan would, it seems, pass out of discussion, as 
soon as the rule is established that the lender is entitled to 
recover money of his applied in discharging obligations of 
the borrower* 


The Dentists Act 1878 docs not, it lias been held, preclude 
an unqnatliicd person from fitting arfiticiui tectli, nor even 
from extracting natural oiiesj which is a near ap[>roxiiriatiOU 
to dental surgery; but it docs preclude him from using any 
description implying that he is a dental surgeon* This 
gives a certain interest to Roberism v. Flawf^ins (L* K*fr9i3]* 
1 K, B, 57)* If an employee of a public bod}*' is directed to 
obtain a certificate that his defective teeth have been put in 
order by a registered dentist and no other, it is clear that he 
must comply. If then he goes unwittingly to an unqualified 
person, and to him exhibits the official order in w'hich the 
qualification requirement is prominently set out, docs this, 
or with what collateral circumstance wuth it, bring within 
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tlic Act tlic ufiqnaliiitid person wlio opcriitcs? As ft matter 
of fact in the ense, thero was no more (Tone Llian the extrac¬ 
tion of soiiic teclh, an<l no certificate was given. But the 
Court held that, hy the slntcment of an unqualified person 
that he had given to the ]>ostal authorities Inmdreds of such 
cerlificatcs asweie required in this case, he liad implied that 
lie was registered under the Act. If the facts accord with 
tije statement, it is a ground for some suqwisc that the 
postal authoiitics accepted such certificates, when simple 
reference to a dirueteny would have afforded the knowledge 
that tlicy were given hy a perHon unqualified. 

Tik: ** nect'ssaries,” lial>dity for wliicii raise an infant to 
pui lial I quality witli his elder who h mu jurh^ have, owing 
ftj serial e>i|3ansiin[s. been frequently extended in tiuirtlfcr by 
judicial decisions. Rvhcrh v. Gray (L* K. [1913], 1 K. B- 
520) siNiiewhat enlarges the UahHity itself, for it decides 
that a contract eiiLered into betwceri the experienced hilllard 
jdaycr, tlie plaintifl'j and the defendant, mi infant player of 
nuusuat jnoniise, was a roiiliacl for necessaries, as an im¬ 
portant [jart of it was iustruction wliich the younger player 
would receive. And as there was nothing burdensome in its 
terms to prevent its being enforceable against the infant it 
was binding ujioii him ; and not the less so that pait of it 
was execuloiy owing lo his having repudiated the contract 
after ii had been in operation for a certain time, up to which 
he had had the benefit of instruction. 

No recent case has secured more attention than Lumsden 
V. Conmisskincr^ of Inlaad Revame (L. R* [1913], I K* B- 
346}* ihit as it has been exhaustively discussed by the 
press, vigorously condemned by professional societies con¬ 
cerned with the interests it and has been the sub¬ 

ject of remonstrance in Parliament itself, and as legislation 
upon it will probably ensue, it is supertiuous lo note the case 
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ia this nmiibor* It may, hovvevcr be said, with rcj^nid to 
sects. 2 and 25 of the Finance Act, 1910, that It would almost 
seem that ingcmiity has been expended in making; oliscurc 
rather than clear the process by which site value is to be 
arrived jxt. 

It is well that Ta^ Vale Railway CompiUty v. Jaikin\ (L. R. 
£1913], A, C. i) haSj after tlie remarkable cfaiclnsions come 
to by the three lord justices when the case Mas before iKc 
Court of Appeal, gone up to the House of Lords. And it is 
satisfactory also that a number of conflicting decisions are 
now subordinated to a decisive rnJing, that a claim under the 
b'ata! Accidents Act 1646 can be supported if it can he 
shown that a plaintiff, coming within the terms of the Act, 
liiid a reasonable expectation of pecuniary advantage from 
the earnings of the person killed, even though no past con¬ 
tribution had been made by the deceased. 


The strict construction of a sentence in the judgment of 
Kemiedy, L,J., in Diddcll Bro^. v. CRwai'i Ilnnt Cr Co. 
(L. R. [rQti], ^ B- 95^), m'iis boldly depaited from by 
Scrutton, J., in Landaucr & Co. v. Ci'iJvm t-i' Spct’diiii^ 

(noted on another point in our Issue for August 1912, 
Voh XXNVn, No. 365), and has no^v, in Orknt Co. 
Limiled v. Brckkc (S' Howlid (L. R. [1913], i K. Ib 531), 
been enlarged by an interpretation of tlie Divisional Court. 
Kennedy, L.J’s., diciitjn that delivery of goods afloat 

under a c. t. f. contract could be made by tender of the bill 
of lading accompanied "in case of loss” by the Insurance 
policy. This seems to imply that if the goods arrive safely 
at the port of destination the policy of insurance need not 
be tendered. But amongst the objections to this Implica¬ 
tion is the Important one that a buyer, wishing to transfer 
his bargain before the arrival of the caigo-bearhig ship, 
would have some difliculty in the absence of the policy. 



363 NOTES ON RECENT CASES (ENGLISH). 

Another objection would be, that If tlic goods arrived 
damaged the buyer would lose the ready rctnedy which 
the policy would afford him* And the interpistation which 
the Divisional Court has put upon ilie didnm is, that it 
referred not to an ascertained past fact, but to a present 
risk* But whatever it meant, it could have no application 
w'here in a c* L h contract no insurance had been effected 
at all, otherwise the consignee w'ould be required to pay a 
fictitious charge which had never been incurred, and would 
be deprived of a protection far which he had stipulated. 

The decision in Rex v* Duvias (L* R. [1913], t K- B, 573) 
is of interest, so far as it removes any impression that may 
have existed, that the consent of the Attorney-General is 
necessary to the prosecution of an agent (in this case, the 
paid treasurer of a friejidly society) for misappropriation of 
money* Sect. 75 of the Larceny Act of 1861 renders liable 
to punishment a person who fraudulently converts to bis 
own use fnn<ls entrusted to him as an agent* The persons 
aimed at, are those having for reward the charge of money 
in the ^v^^y of business, such as bankers, brokers, or attor¬ 
neys; and nothing in the section is to apply to trustees* 
But trustees are separately brought within the Act by sect. 
80; and it is with respect to these persons that the section 
provides, that no proceeding for any offence included in it 
shall he commenced without the consent of the Attorney- 
General. The two sections are quite distinct, and no per¬ 
son could fall within both. Then came the Larceny Act of 
1901, which, by its first section, re-enacts the force of sect* 
75, but leaves sect. 80 untouched* It is impossible, there^ 
fore, in the opinion of the Court, that the repeal of sect. 75 
and its re-enactment in language only slightly dtfibring, 
could enlarge the meaning of sect. So, and make its words 
** any offence included in this section" include also an 
offence which they could not have included before the Act 
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of 1901^ Under this Act, therefore, the sanction of the 
Attorney*General is not required* T J B 

In commenting on the decision of the Court of Appeal in 
Solomon v* Attenborough (L, i Ch* 451), we res* 

pectfully said (Vol* XXXVI 1 , at p* 340) that we could find 
no shadow of authority In support of the view of the majority 
of the Court, that an executor could not give a good title t() 
Ids testator’s goods unless in alienating them he purported 
to act as executor* We added at the same time that the 
ground on which Fletcher Moulton, LJ*, based his judg¬ 
ment, namely, that the executors (who were also trustees 
of the will) “jjad, in effect, delivered the testator's chattels 
to themselves in the chameter of trustees,*' seemed absolutely 
good* The House of Lords have now delivered judgment, 
Alicfibofoitgh V, Soloumt (L* R* [1913], A* C. 76), and have 
supported the decision of the Court of Appeal upon this 
ground, and upon this ground alone. 

Lord Haldane, L*C,, stated the law shortly to the follow¬ 
ing effect. Where the same persons arc appointed both 
executors and trustees of a testator’s chattels, then on their 
having fulfilled all their duties as executors so far as they 
are aware, their title to the chattels to be held in trust, 
changes its character* It ceases to be the title of co- 
executors, and becomes that of co-trustees. It is true they 
do not cease to be executors, and as executors, if the 
necessity arises, they can always sell the chattels in order 
fully to administer the estate* But still when the time 
comes when, if they were not trustees, they would in 
ordinary course assent to the legacy, being trustees of the 
legacy they must be taken as having assented to it, and so 
they become joint tenants, and as such one of them cannot 
without the other’s consent make a good title to the 
property involved* 
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This seems to us quite good law and good sense* It 
w'ouid have hecn better, however, ff the House had expressed 
clearly its opinion on the doctrine propounded by the Court 
of Appeal* It may be perhaps taken as being implicitly 
over-ruled, since the appellant’s counsel citctl cases to 
show that the title taken by a purchaser from an executor 
in no way depended on the fact that he knew or did not 
know that the cxecutc>r was acting as executor; and Lord 
Haldane slated in his judgment that he agreed with counsel s 
contentions* It would have been better, however, if this 
were not left a matter of inference. After all, the con scions- 
ness that it cannot be over-ruled should give the House con¬ 
fidence in its own opinions, and the courage of them too. 

In PttUan v* Koc (L. R* [lyTjjj i Ch* 9), we have an 
interesting case* There a husband and wife, by their mar¬ 
riage settlement, covenanted to settle any after-acquired 
property accruing during coverture in right of the wife. 
Some did accuic which was not transferred to the trustees, 
but hchl by the husband and invested in certain securities* 
After the husband died I he trustees of the marriage settle¬ 
ment claimed these securities on behalf of tlic widow and 
children of the niarriage* Held, that they were entitled to 
thenii as in equity the money became trust money from the 
moment it accrued, and this was known by the husband* 

The case of In re Plunjptre\’i Marruige Scttlcmmt (L* R* 
[1910], I Ch, 609), was cited as authority to show that all 
of which the husband was guilty was breach of covenant, 
and that the remedy on that was barred by the Statute of 
Limitations* But in fact In rc Phmptrc's Marriage Sciilemmt 
{supra) had no application to the case* In that case the 
persons suing w'cre volunteers* Neither they nor the trustees 
in tliclr behalf had consequently any remedy in equity, 
since equity will not enforce a trust not fully constituted at 
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the suit of a vohmtecn The only rcniody was cvt law for 
breach of the covenant to settloj and that remedy had Itoon 
hatred by linic* 

It would have conduced to clearness in this matter if 
what arc called executory truses were sharplj' distiTiguished 
from not fully constituted trusts. A trust is executory when 
it is not completely or hnally declared* A trust is not hilly 
constituted when tJie settlor has not vested or done his Ix^st 
to vest the trus^t property in trustees. A trust may ho 
excculory and still fully constituted* Thus a trust of a 
legacy “ to be settled on m/ daii^litcr if and when she 
marries,” is on the testator’s death at once fully constituted 
and executory. The importance of the distinction is, that 
where a tmst is cxecuttiry merely, that means only that its 
tcM’ins will he hberall}' conslrucfi. Ihit if a trust is also not 
fully consticuted, or, hias the elder lawyers said, it will 
not be enforced at all unless it is biised on vabiahie ron- 
sideration and ifs enforcement is demanded by a paity to 
the consideration* 

We have in re Sf* 

(Governors) v* Cambden (L. K. [ifjid], i Cli. 35!^), ap¬ 
parently, a second Colls v. Home and Colonial Stores (L* R* 
[1904], A* C. ryg)* As in tliat case the C'ourt has for¬ 
gotten that, though the remedy it is giving is etiuitable, 
the right it is enforcing is a legal right, and so before the 
equitable remedy is given it should make sure that the 
legal right has not ceased to exist* If it has, clearly 
there is no legal right to enforce* 

In fj^ re Blow (supra) an executor, acting with perfect 
honest}", paid away certain assets of his testator which he 
should have held to meet the contingent claims of certain 
creditotB of the deceased* He had done this more than six 
years before action brought, so the right to charge him 
with devastavit was barred at law by 21 Jac* i, c* 16, 
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The creditors then sued for eidministration, and the Court 

ordered the executor to pay into Court the money ho had 

six years afjo paid to the bencliciancs. It did this on the 

ground thiit he was not being sued for a devasf^vit and 

therefore 21 Jac* I, c, 16 did not apply; and the action 

being for debtj therefore section 8 of the Trustee Act 

t888 docs not apply. What, in fact, he was doing was 

+ 

suing in equity in respect of a debt against a person from 
whom the law says he cannot recover it. 

The Judicature Act of 1873 has much to answer for in 
obscuring the old distinction between the c.xdusive and 
concurrent jurtsdicAions of equity. In the exclusive juris¬ 
diction the tlovirt administered equity and nothing but 
equity; in the concurrent, it only came in aid of Savv, and 
before it could grant its remedy in aid of the law, it had 
to ascertain whetlicr the plainiifi' had a claim against the 
defendant good in law. 

The following decisions should be noted; The fact that 
the settlor directs payment of income for the maintenance of 
a female infant till she marries or attains twenty-one, is not 
a “ contrary-intention ” so as to prevent the trustees exer¬ 
cising their discretion under sect, 43 of the Conveyancing 
Act i88Tj to allow" the infants maintenance out of the in¬ 
come, betw'een the time she marries and the time she attains 
twenty-one re Coopery Cooper v. Cooper (L* R, [1913], 
I Ch* 350))* Funds which vest in a wife after a decree nisi 
for divorce has been pronounced and before it is made 
absolute, are within a covenant to settle after acquired 
property {Sifichir v. Fell L, R, [1913], i Ch, 155)- 
mere refusal to draw an annuity is not in itself a disclaimer 
of it so as to preclude the annuitant from afterwards claim¬ 
ing future income (/« re Youngs Fraser y. Young L- R. 

I Ch* 272)* Lastly, a foreclosure action in respect^ of a 
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martga^^e of personalty by tbe original mortgagee against the 
original mortgagor is an action founded on breach of 
contract within the meaning of Order XT, r. i (e)* (/fa^Jic7s 
V. Oxmhamf L. R, [1913], i Cli,, p, 254,) i 


SCOTCH CASES. 

The rule recognised by the writers of the old legal text¬ 
books was that an arbiter was not entitled to remuneration 
unless he expressly stipulated for it, the theory being that an 
arbiter was one who undertook a purely friendly office for 
the settlement of differences between persons who did not 
desire to litigate, MacIntyre v. Smith ([1913], 50 

S. L, R. 261) has led to a rcconsidemtiou of that principle. 
One of the parties to an nrbilration refused to pay his share 
of the arbiter's foe on the ground that, as no remnneration 
had been stipulated for, the Common-law rule applied that the 
arbiter in such a case must be presumed to act gi atuitously. 
It was held, that that rule is not applicable to the modern 
conditions of business, and that a professional man can no 
longer be presumed to give professional services gratuitously. 

In 0 *Nciily^. Johi Brown &Co, ([i9ij]j i !-■ T. 2ri) the 
Court had again to consider the effect of a workman's 
refusal to undergo an operation, on his right to continue to 
be paid compensation. The facts were that the operation 
was admittedly simple and unattended with risk, and the 
workman was well and strong* He averred that he person¬ 
ally was willing to undergo the operation, but two qualified 
medical men advised him not to undergo it as it would not 
lessen his incapacity in any way, and he therefore refused to 
submit to it. Was such refusal reasonable ? Counsel for 
the workman strove to establish the proposition that if a 
man m bond fide refuses to undergo an operation upon the 
advice of a qualified medical practitioner, that must be taken 
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as a complolc answer to any suggestion that he is unreason¬ 
able in refusing to nnilergo it. The Court declined to 
countenance such a doctiine» for such wcie laid do^vn 
this part of the Act would really become a dead-letter, 
because in tlio wide wcjrld of medicine it would almost 
always be possible to obtain a perfectly genuinCp though 
eccentric opinion from some qualified medical man to any 
effect that inighl be desired, within limits/* 

Proceeding to exaniiiic the facts of the case before them, 
the Court found that all the medical men concerned, those 
advising the workmen (two in nunibcrl as well as those ad¬ 
vising the employer (three i.i number), were agreed that the 
operation would not be attended by any risk or danger, and 
that at the worst no m^derial lutnu could come of it, though 
tile workman’s doctors took the more pessimistic view that 
no good was likely to result from an operation. Thereupon, 
after reviewing the wliole medical evidence and the circum¬ 
stances, they further found that there ^vas a reasonable 
certainty that, as the result of the operation, the man*s 
wage-earning capacity might fairly be ascribed to his re* 
fiisal tt> undergo the of>eLation, and that such refusal was 
unreasonable. In consequence of that finding, the com¬ 
pensation hitherto paid to the workman was ended. 

In the case of Gihh v. Tkc Edinbur}ih aud Dhtrici Train- 
wiiys Company ([1913], i S. L. T. 144), there Is an interesting 
reference to the relation of contributory negligence to pri¬ 
mary negligence in actions of reparation. The argument for 
the pursuer was one which, in brief, embodied the theory 
fairly dcducible from certain recent decisions in the English 
Courts, namely, that aji injured jserson cannot be responsible 
for contributory negligence if the primary negligence was of 
such a character that it was continuous before, during, and 
after the accident. The Court have definitely discounten¬ 
anced that theory in the case mentioned, being of opinion 
that the authorities do not justify it* 
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The National Insurance A.ct iqit, s* 66 (i) enacts, 
any question arises .... (c) as to the rates of contnbn- 
tiohs payable in respect of an employed contributor by 
the employer and the contributor respectively! the question 
shall be determined by the Insurance Commissioners in 
accordance with regulations made by them for the pnr* 
pose." A firm of employers brought an action for rcriuction 
'of a determination of the commissioners, fixing the rates of 
contributions payable by the pursuers and one of thoir 
employees respectively under Part I of the National Insur¬ 
ance Act 1911. It was not averred that the Conunissioners 
had refused to hear parties, or that they had acted otherwise 
than in good faith in determining the question. It was 
held (Don Bros.^ Bnht Co. Ld. v» Aytdenon and Others^ 
[^9^3]^ 50 S. L. R. 361), tliat the Court had no jurisdic¬ 
tion to interfere with the decision of the Commissioners, and 
action dismissed. 


Another public sbatutc (The Finance Act 1909-10) has 
likewise been the subject of a judgment of extreme intri¬ 
cacy in of Inland Revenm v. Walker ([igTjj, 
I, S. L. T. 309). It will be remembered that that statute 
provides a system of bringing cases before a statutory of¬ 
ficial known as a Referee, and he may state a case for the 
opinion of t(ie Court of Session. In the decision mentioned, 
which was brought up under such procedure, it wvis held 
(i) that the Referee was entitled to find that part of the 
price paid for certain' subjects was ** attributable to a per¬ 
sonal element/' and (2) that the deductions allowed to be 
given from total value in order to bring out site value are 
not necessarily those allowed in the original valuation made 
as at 30tli April 1909, but must he asccrbiined afresh on 

the occasions on which Increment Value Duty is to be 
' ► ' , , 

'.colldcted, 


D, IL 
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IRISH CASES* 

The question of the vali<hty of the condition of sale whicli 
was challenged in hi rc Atkinson & Ryan's Coutfact 

[1913], 1 Ir. R, 125, depends upon the extent of the inci¬ 
dental powcis ^iven by the Settled Land Act to a tenant 
f(jr life in carry to" out his statutory power of sale. The 
lands in the present case were subject to a rcnt-charf(c. The 
tenant for life put them up for sale by private treaty in six 
separate lots, A condition of sale provided that each lot 
should lie sold subject to the entire rent-charge, but should 
be primarily liable only for an apportioned part thereof; 
that the purcfiascr of each lot shoultl covenant for the pay¬ 
ment of such apportioned part, and for the indemnity of the 
other lots as regards such apportioned part only, and should 
charge all moneys payable on foot of such covenant on such 
lot; and that the vendor, for tijc purpose of this condition, 
slioiild stand in tile place of, and be deemed to be, the pur^ 
chaser of any unsold lot or lots. The purchaser of one lot 
objected that the Settled Land Act did not empower a ven¬ 
dor to give such a rent-charge as was proposed in respect of 
the unsold lots. The Court, however, hold the condition of 
sale valid, considering that the case was really covered by 
In rc ^ntld & Skelchcr S Poland’s Contract^ (L, R, [1906], 
1 Ch, 684), The condition proposed was thought to be, in 
Irelandi an ordinary mode of carrying out such a sale. 

Whether the decision in Grace v, Wahh ([1913], i Ir, R, 
69), is right, even on its special facts, may be doubted ; but 
it seems clear that the case can be of little use as a general 
authority, A will contained the following investment clause; 
"My trustees being at liberty to sell all my ships, houses, 
and invest same as they think most desirable, but not in the 
British funds; my trustees to be free from all liability in in* 
vesting any of the money received for the sale of any of my 
property," It was held, that this curious clause authorised 
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the trustees to invest the proceeds of sale in the purchase of 
freehold lands 111 England or Ireland- No donbt sect* 1 (^j) 
of the Trustee Act 1893^ gives tiiistocsj unloKS expressly 
forbidden to do so, a power to invest in ‘'real securities/’ 
but this has always been taken to mean only an investment 
upon mortgage. Our old friend Snell {Fijtiiiy, iGtli Cfl*> 
p. T2i) states simply: “A power to invest in rc-al securities 
does not, of course, authorise the trustees to invest in the 
purchase of lands, because that is an alienation out and out 
of the trust property; and for such an alienation an express 
power is required/' If the [>resent decision is to be sup¬ 
ported, it can only be by giving an nnusuall}' wide clTect to 
the words “ns thc5^ think most desirable/’ and to the 
words importing conijtlete freedom from liability for any 
investment; and even so, tliere still remains the uncom¬ 
fortable question, was this an tinnsfiiunl at all? On the 
whole, the ca^ic seems one uhirh might havr: het u 1)eU<T 
left umeported* 

The Court’s power of giving leave to issue a writ for 
service out of the jurisdiction is, as uveiyone knows, con¬ 
fined strictly to the clas'^-s of cases mentioned In the Rules 
of Court (Ord* XI, R* S* C, Ir,), It is decided in Chiye C/i* 
Cowtdi V, ([J9i3}( 3 Ir* R. 89) that the povSTr does not 

exist in the following case* The Public Roads (Ireland) Act 
1911, enables a county council to bring an action to recover 
extraordinary expenses necessary for repairing roads, by 
reason of damage caused by excessive user of the roads; 
and that Act makes the person guilty of such excessive user 
liable to recoup such expenses* An Irish county council 
wished to bring an action, under this Act, against a person 
resident in Scotland: hdd, that the leave of the Court to 
issue and serve the writ out of the jurisdiction could not be 
given. Two clauses of Ord* XI, r* i, were suggested as 
applicable* Clause (/) gives jurisdiction where a contract, 
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which is sought to be enforced or otherwise affected in th4 
action, or for the breach wJiereof damages or other relief 
or are demanded* was made or entered into within the juris- 
diction^ The Uabijity here was held not to be in contract^ 
express or implied 1 it was a statutory liability, and tnore 
akin to a tort than a contract. Again, clause (6) applies 
where auy act, deed, obligation or liability, affecting lands 
within the jurisiUction, is sought to be enforced in the 
action, riut the liability here did not affect lands, any 
more than trespass or nuisance could be said to be a 
liability affecting lands. 


The case of Cronin v, O'Conmr ([tgi3], 2 Ir, R. 119), pre¬ 
sents a curious state of facts, apparently uncovered by any 
previous direct autbority. The owner of lands had a right of 
cutting and saving turf on a plot of an adjoining bog. This 
plot was not fenced or divided off from the rest of the bog, ^ 
The man who owned the soil and freehold of the bog de¬ 
pastured cattle upon it; they did harm to the turf which 
was cut and spread upon the plot in question; the bog- 
owner had made no provision for preventing such damage 
by his cattle to the turf. The person entitled to the right of 
^ turbary sued the bog-owner for trespass, and it was held that ► 
the action would lie. The wrong consisted in an unreasonable ’ 
■ use of one^s own property, having regard to the dominant ^ 
tenant's profit d prendre. There are, said the Court, two' ' 

, rights in the one subject-matter t the natural right of the 


owner of the bog to the soil and freehold, and the incorpo- 
' real right in the nature of a profit vested in the plaintiff, in 
respect of the same bog; which is to give way ? 
if a profit a prendre is founded on an implied grants and / 
if a,man may not, derogate from his own grant* the gen^jAl ' 
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^ 77i<r MiddU T^^mpU Bctuh Book. By A. R, Tnopen, K,C. 

TvOndon; Published by order of the Masters of the Bench. 1912. 

The groundwork of this sumptuous and entertaining book is the 
result of a careful study of the records of the Middle IVmple. I'o 
the main source there came a valuable supfilemcnt in the discovery 
of a MS. written about 1634 by Sir RolKjrt Brerewood, a Reader tif 
the Inn in 163S, which ms acquired liy the Attorncy-Gcnijrah 
Master Sir Rufus Isaacs, and presented by him to the Bench, the 
successors of that body "best and most apt for their learning and 
skill” selected iri 1292 by an Ordinance of King Edward i* From 
these documents Master Ingpen, K.C,, by tli« application of great 
learning and enthusiastic labour, lias rescued from oblivion "ancient 
customs for the most part forgotten/' So rich aiKl suggestive is the 
sWire from which he has gathered what is now publishcfl, that "it 
ha.s been necessary to restrict the historical iiiforniaLion^ otherwise 
there i,s material for a compilalion of a domestic history of England,” 
for ‘'the surroundings show the condition and growtli of society 
during the successive periods recorded in the documents* So 
that though Wat Tyler in his natural hatred of law and lawyers 
burnt in 1381, when he ftaid his visit to the Temple, all the 
chronicles he could find, much remains though much is lost The 
lands which the two Temples owri, of which the part belonging to 
the Middle Temple joins together the boundaries of the Cities of 
London and Westminster, were beyond his power of dcstruciion, 
and it is close on Soo years since the Knights Templars acquired 
them and built the famous church in which service has proliably 
continued without a break tilt to-day. The portraits of illustrious 
members of the Society included in the book, arc of considerable 
merit. So interesting in all respects is the work, that the gratitude 
of every member of the'House is due to the distinguished Master 
' by whom its publication lias been made possible. 

R0man Zates and Ckarters^ By E. G. Hardy, M.A., D. Litt 
/Oxford I The Clarendon Press. 191*. 

'vTUis is a work of high scholarship. It is a rendering of a 
Eltom Brun's coH^ion of Lriscviptions on bronze tablets 
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found in varioyf? parts of Italy and S[min ilie course of exca¬ 
vations and demolitions through a long series of year 3 . These 
inscriptions relate generally to municipal laws and throw interesting 
lights on urban administration* Owing to the great antiquity of 
the tablets and their careless ahandonmenh except in (me case^ 
fragmenU only of most of them have been recovered, and naturally 
in these there are many /niy/ftir, lint what has survived is of great 
interest, and this interest is much enhanced by the learned TranS' 
laUn’s brilliant Introductions to the several laws. The work was 
underlakcn primaiily for candidates for classical Greats, but it will 
be cordially welcomed far beyond the bounds of tbe University^ 


T/if La 7 v nf (ind Comp€iniitlo? 7 . IJy l'\ O, Arnolii, 

M.A., ll.G bondon : lUiUeiworlh ^ 1913. 

l^rd IbJsbury is little disposed to magnify the peiplcxitic!^ of 
any l>randi of law which is f^uhmitted to Jiis delenninatfoii, and 
anyone who ha,s had to fonn an opinion on eases, other lli.iu the 
simplc.sh which come within the subject of which this book treats, 
will concur with his .slalcmcnl that “the whole region of inquiry 
into damages is one of extreme didiculty*'’ One of the difficulties 
wJiich the Author has had to surmount is the arrangement that 
part of the subject dealing with itidividual and particular branches 
of it; and he has sought, with respect to this as well as to the whole 
matter, to set out in the mode best adapted to ready reference, a 
concise &UU:ment of the law. The book gives evidence of great 
thought and care in its preparation, and deser^'es a prominent rank 
amongst tl’K^ne which a searcher for confirmation, or otherwise^ of 
his own impressions might with advantage consult. Space is ecp- 
jiomised by giving m the footnotes a single reference only to 
cases quoledj leaving to the Index of Cases a full direction to the 
contemporary reports. 

Sid ft/ft Laiv in the Uniud By Chester I^lovd 

Jones- Boston: The Boston Book Company. tgi2. 

The Author may bo right in stating that the facility for passing * 
new Statutes and changing old ones is greater in the United States 
than elsewhere, but in our ovm land, which is more within the 
atmosphere of precedent, there is suflicvent ease, by Parliamentary 
ingenuity, in enacting novel measures “which toucii us more and 
more intimaUly iu our daily lives*” Immature measures “throw 



REVIF.WS* 


375 


upon thti Courts a burden of judkial interpretation" ^ and as the 
object of the leatiied wrher, who is Proftjsiior ipf Political Science 
ill the Univor^iity of Wisconsin, “is to outlint: tlio iiioiins by nlJrh 
this defect may be avoided,” the able treati'iu which he hati prodiiceil 
miglit with groat advantage be road by onr logisbiorij in intervals 
between divisions. The Preamble of a liitl, it seem’i, it abandoned 
in many of the American States, and the Author predicts its total 
disappearance, at Preambles are not, properly speaking, partti of an 
Act, The book is excellently planned and is excoUcjitly cxpiessed, 

Attccdoiei €>f Btr^wh and Bar. Py A. H, Engklu.icii. London: 
Graoi Richards, JgjJ- 

and Brtviti'es. l^y C. liaKKlsON, M.A., TX.B. 
Cambridge: HefiTer it Sons, LQ13, 

A welMfnovvn Lowland Scottish laitd wsis once asked his opinion 
as to the merits of a certain item in the menu of a dinner at which 
he had been a guest, to wit, a sheep's bead, and replied that, “it 
contained a fine confused mas') of eating.'* That criticlsni might 
well be applied to Anmioh*^ of Jh'tti'h and Bar* Some of the stories 
arc good, some are poor, and some have been assigned to persons 
other tlian those to whom they are gcnt'rally attnhuterl. "rhe Intro- 
dnetion by ^Ir. ¥. E. Smith is, perhajjs, hardly ujj to his usual 
standard of brilliarcy. 

Lti^ai and Brevities^ to hoiuwv a theatrical s^nniU\ “goes 

with ix roar” froni beginning to end. It is stiiHVd with goisl things 
and Is an excellent parody, in verse, on the usual law book* I'ho 
illustrations by Mr, \V, If, I'oy are screamingly funn)-, ey[>ec]a}ly 
the one entitled “Self-Defence*” Path books will help to wiule 
away some of the ti^dious hours e'ipeiidcd by youthful members 
of the Bar in “rvaiting for Briefs,” and will help to instil the 
“atmosphere” surrounding tlic Legal Profess ion. 


A Ilist&ry of French Priv^ie Ia.\w. By Je*\n KrIs^.iuo. Prans- 
lated by R, IIowell. London: John Murray. r9i2. 

This is the third volume of a series designed to make the English¬ 
-speaking peoples familiar with the history of the legal systems of the 
Continent: or rather of three such legal systems, those of Prance, 
Germany, and Italy. It consisb, In the main, of a translation of the 
History of French Private lu*aw by the late Piofcssor JJrlss.'iud, (jf 
Toulouse, w'ho died in 1904, at the age of 50. There are, however, 
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loss thao throe Introductions—by the Editorial Committee of the 
Association of American Law Schools, who appear to he responsible ■ 
for itiltiating the enterprise; by their Chairman, Professor Wigmore ■ 
and by Professor Holds worth. Also, there is prefbted to the volume , 
Brissaud's general dissertation on the primitive history of legal 
institutions, which Professiir Holdsworth) appears here entirely 
out of place. Bnssaud's method was to trace the history of each 
institution severally. Since legal institutions interact so mtimaicly 
on one another, this rtsulU in a somewhat dry and jejune discus¬ 
sion j and the translation is far from elegant. Also the Index is 
scatity for a volume of nearly 500 pages. 

Beyond ihiSj however, fault-finding cannot go, The enormous^ 
learning of Brissaud is evinced by his copious references, not only 
to French, but to many other authorities. It should be noted, 
however, that he deals, like all historians of law, much more fully 
and lovingly with the early history than with anything wliich oc^ 
curred after A.r>. T400. The chapter on Offences,’^ makes specific 
mention of nothing later than Loyscl; so that we must compare 
the work rather with Pollock and Maitlancrs than with Professor 
Holdsworth's. And if we call this a French ^‘Pollock and Maitland,” 
our readers will understand its importance. 

One may ratlier wonder what Professor Wigmore means by **the 
formal, lifeless treatment of the legal historians of fifty years ago.” 
Docs he include Ortolan and Brougham ? 


Pitman^& Dldhnary of Secretarial Law and PradUe. Edited by 
Phiup Tovey, I.^ndon : Sir Isaac Pitman & Sons. 1913. 

Few Secreiaties to Companies can consider their library complete 
without possesdng a copy of this work. I'he list of Contributors 
comprise such names as Mr. Gore-Browne, K.C., Mr. W. N. Hibbert, 
Mr,. M, W. Jenkinson, and many others well known in legal and 
commercial circles. In modern times a Company Secretary has to ' 
be a veritable encyclopifidia of legal and commercial knowledge,^ 
and a work to be useful must comprise a wide range of subjects. ^' 
To enumerate the subjects dealt with could not be done with! 
the narrow limits of a review, so we will content ourselves vdti 
indicating some that appear tg be pre-eminently thorough' - Coo* 
version of a Buainesa into a Company is a heading 
for itself, and is written in simple and informing language. , 4 

liability of, gives all the infcrmatioa nece^^^to ' 
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individualfi on the vive as to their duties and obHgatiniifj. A 
.distinct novelty and a sign of the times the article dealing with 
the Lady Secretary, The hints on organisation of a secretary's 
office are instructive and abounding in common-sense- We con- 
, dude that the articles dealing with Trades Unions and all Mihjccts 
germane thereto^ are written by Mr* H. H* Schlocnscr; and if our 
■ surmise is correct, that gentleman shows a very comprehensive know¬ 
ledge of the subject. It must not be thought that, because we have 
picked out these two or three subjects, they are the only good ihhigs 
. contained in the book. The laws of the Colonies and Foreign lands 
are dealt with where they aiTect English Comiximes, and hi this 
respect we would venture a criticism. The article headed "South 
Africa, Company hw in,’' rcfjuhes considerable amplification and 
revision^ In the first place South Africa comprises four Colonics, 
each with ifs separate body of Company law: — i* Cajie Colony j 
3, Transvaal; 3. Natal; 4. Free Stiite, and not Orange River Colony 
as herein stated. Secondly, with regard to the Transvaal, if Chapter 
V of Act No. 31, 1905, section 19S is carefully read, it will he seen 
that that section applies to Every foreign company than a 
banking company or insnranu company as hcreinaffey dcfinedY^ an 
important exception omitted in the Uictiorary. Ry sub-section (5) 
a banking company is shiicd to be subject to Xj£iw No. z, 1893,'and 
amending Acts; an insumnce company is stateeVtobe subject to Law 
No. 8 of 1S98 and amending Acts. The IHctionary is replete with 
excellent forms, of which there is an Index at the couiTuencement, 
Legal authority is given throughout the text whenever necessaryi 
and a requisite Index of Cases appears at the beginning. In future 
editions, we would suggest, that in the Index there should also 
appear the references to Reports; it saves double reference iu many 
instances. In the Appendix is set out the Companies (Consolidation) 
Act (8 Edw. VII, c. 69) a very useful addition. The supervibioii 
.of such a mass of detail, dealt with by so many hands, calls into play 
careful accuracy and powers of co-ordination, upon the posscsston of 
which, in a high degreej Mr. Tovey is to be sincerely congratulated. 


■: The Law aj Rating. By Herbert Davev, London 1 Stevens & 
Z^StHlS. 1913* 

Rating is such a techmcal subject, and there have been so many 
'.iwejt-k^wu writers on it, that a new comer must of necessity be 


by E high standard. Let us say at once that Mr. Davey 
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emerges well (rom the ordeal. The Introduclion, which k historical, 
strikes us as being strikingly efficieuL The text is divided into two 
Parts, with twenty-five chapters in the first Part and sist in the 
second. In the chapter dealing with Licenied piemises, the subject 
is remarkably well handled, 'Phe cliapters treating of Procedure in 
Part II, display the practical knowledge possessed by the learned 
Author. There are two Appendices, the first one contains the 
Statutes and the second Orders regulating Metropolitan Appeals* 
The IndcK k well constructed, and the Tables of Cases and Statutes 
are complete. The whole sclicme of tliis work is commendable, 
and it will undoubtedly i>rove a valuable addition to any legal 
library* 

Second Edition, Nhtwfiai Iftsur^mcc Ai:t igii, JJy Orme 
Clarke* I^ondon : B utter wort a & Co* i5r3. 

The fust edition of this woik, which hud the irriprlmatur of the 
Solicitor-General, was reviewed in our is^uc for May 1912, fn 
the Preface to that edition the Author allowed himself the wide 
but rulladous ho[X' that the Aet might be “ of pleasant interest 
to nearly all the inhabitants of the United Kingdom.” It was, 
then, as he himself said, “ in many respects a skelelon, and an 
immense amoimt of detail was left to be filled m by regulations." 
This of course made it evident that a new edition would lie 
called for at an early date. In the short period of twelve mouths 
this necessity has arrived. ’Tlie new issue k not merely a repro¬ 
duction of the first with just the regulaiiniis added, for the text has 
been revised and the task achieved of incorporating the relevant 
cases derided in h)tz* It will be of much greater priictical use than 
the first one, and is in all respects an excellent work. 


Fifth Edition, I>n/*i'7nfi>ns Ju^thdani ImdUiUomm* By 
J. B* MoYr.E, 1 )*C.Oxford: The Clarendou Press* 1913^ 

This is a beautiful volume, which w'ould be a most desirable 
addition to any library* So choicely is it prodm^ that it is a 
pleasure to turn over its pages* But the perfection^f the fabric and 
the workmanship is no more than appropriate to the comprehensive^ 
learning which embellishes the text. In this letterpress the learned 
Editor has adopted the excellent plan of printing in a thicker type 
those passages which Justinian has substantially taken fmni tlaius, 
and thus instantly calls attention to tiie numerous iastanoes in 
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which Tribonian '*cribbed** from the earlier writer. This visible 
aid brings to tlie mind more prominently than any other system 
would, the connoctum between the tw'o Authors seiiarated from cacli 
Other by a space of nearly four hundred years. The fnttxjduciifm 
which Dr. M^oyle has written, and his comments on the text, are in 
the liighest style f>f scholarship. Excursus 4 on bvitorum 
which is the only one there has been time to read through, is a 
piece of brilliant criticism. Altogether this edition of the imttluks 
is the best wc have met witE 


Sixth Edition. I^unyofCs Lam of Fire Insurance. By R. J. 
CJuiN. London: C. & E* Layton. 1913- 

This edition brings up to the present year a w'orh of long-cstah- 
lislicd repute, the original Author of which had extensive and special 
experience in fire insurance matters. Of course, since that distant 
day, much has arisen to multiply the jjcnls and anxieties, and in 
some respects to ladically change the obligations of insurers, 'Phe 
change in those conditions has from time to time doniiindcd revi.sioii 
of the w^^rk. And now, the learned Editor has apparently been cotn- 
[xilled tu practical I y re-write much of oven the pteccdiiig edition, 
though without altering the well-known scheme of the work, 'fhe 
very able Introduction wliich he has tjupplied is a summary (>f the 
whole of the present law and practice of this essential adjimei of the 
enterprise of the civilised world, and would of jtself alone furnish a 
sure foundation for a working knowledge of the subject, but taking 
it with the bulk of the volume, the two together foun a treatise which 
is comjilcle. 

S 0 V 6 nth Edition. A Mamiai of fhe Principles of R{p{ily. Uy 
Charles THw'AtTE.s. London: Geo. Barber 19^3^ 

This manual, which is much used by candidates prciwrij^g for law 
tixaminations, has now reached a mature jige, and has passed through 
the ruthless test of experience during many years. As the infor¬ 
mation which it furnishes has been confirmed or amended under many 
revisions by competent revisers, it is probable that full confidence 
may be felt in all its statements. As to the useful feature of an 
ample Index, the Author announces that he has endeavoured to 
supply one that will prove thorough and com pielo. "Lhc work has 
been written up to the present year, so that it Ims a deserved in¬ 
heritance of favour. 
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Eig-hth Edltton. C^U^s L&tt? By S. E. Williams. 

.London: Stevens & Sons. ic>T3. 

Few people realise haw mtricate the I^w of Mortgage is, until ^ 
they come to study a treatise on the subject. Cooie stands well in r 
the front rank of authority, and ^ the present edition well maintains 
its position. Divided into two vplpmes, nine Parts and siKty-five 
chapters, it is easy to estimate the amount of thought and learn¬ 
ing which must have been expended by the Editor* Thoroughly 
brought up to date, the decisions include those reported in Sep- ‘ 
tember 19ra. A subject of this nature is bound to have much 
legislation affecting it, mortgage comes so much irito the every day 
commercial life of the nation. Charges for the cadet branches of 
great families, jointures, and the charging of life and other estates. 
Bills of sale, mortgages of ships, policies of life assurance, and of 
stocks and shares. Powers to mortgage possessed by married 
women, tenants in tail, executors and trustees] by municipal cor- 
potations and companies. This short enumeration of a minor ^ 
portion of the wide range of subjects dealt with, shows that the 
hand of an expert must be employed* Mr. Williams possesses all 
the qualifications essential to the post, in addition to which, we 
like the undaunted manner in which he often gives vent to his own 
personal opinions, even when opposed to high judicial decision, 
without for a moment disguising the fact that it h his owri opinion 
and h opposed to that of the Bench. 

Forty-flfth Edition. JusH^ef Manu<^h Edited by 

J* R. Roberts, London : Butterw'orth & Co. 1913- 

It is impossible to find new terms in which to express one^s 
admiration of this work, or to describe how well-established its 
reputation is* In fact, it is hard to realise bow Magistrates rapidly^ 
and accurately got through their work before it was issued. It 
is sufficient, then, to mark the new points which arise since the 
appearance of the last edition. This is the age of voluminous and ' 
slipshod legislationj and the year 1912 was no exception. Take, > 
for instance, the Protection of Animale. In 1911 an Act wa$ passed" ^ 
by which the penalty for cruelty to animals was increased from ‘ ^ 
three to six montltf {i & 3 Geo* V, c. *7). This, of coutse, ’ 
allowed a claim by the defendant to' trial by jury (43 &'43 Viet., 
c, 49, s. 17). In 191a an amending Act was passed leiterting / 
to the original penalty of thr^ months {j '^ 5 Geo. Vj c*; * 
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. ^So (kr so good, but for Scotland an Act was imscd in 1912, 
identical in t(Jrms with the English rgit Act, We have therefore 
a penalty of six months for cruelty to animals when taking place in 
Scotlarid, whereas if the same offence takes place in England, the 
penalty is only three months! Chaos has also been created by 
reason of the vague terminology of z & 3 Geo. c. 20 (Crimiiral 
I^aw Amendment Act 1912), as explained by a Circular letter dated 
December 17th rgt?, issued by the Home Office. Kwrybndy is 
familiar with the confusion and injustice brought about by the 
terms of the Shops Act rgia (3 Geo. V, c. 3). Other iti:iportant 
legislation which is noted consists in the Coal Mines (Minimum 
Wage) Act 1912 (2 (ieo* V, c. 3), and legislation dealing with the 
Army, Financo, and Seal Fisheries. There are over tine hundred and 
sixty new decisions to be digested by those who wish to keep abreast 
of Magistrates’ law, in several of which the icamed Editor has 
bad the saiisfaction of seeing opinions of his, expressed in former 
Editions, upheld by the Com Is. Same of these decisions an.? not 
cited in the Reports, but appear in newspapers, a fact which shows 
how watchful an eye Mr. Roberts has for every point which affects 
his special subject* Mathms v, Mathj^^s (L. R. [1912], 3 K, ii. 91) 
was an important decision upon the payment of arrears for weekly 
payments under an order, in pursuance of the tetms of the Summary 
Jurisdiction (Married Wumea) Act 1895 (5S & 59 Viet., c. 39, s> 5). 

V. G(^dfr^y (106 L. T. 890) dealt with the vexed question 
of Whist-drivea; the Police have now js'sued suggestions warning 
the unwary of- the pitfalls at their feet. In Burthtt v* Parker 
(L* R, [1912}, 2 K. B. 497), is defined the operation of sect 41 of 
the IgOtteries Act 1823 (4 Geo. IV, c. 60). The range of decision 
is very wide, including as it does such subjects as National Insure 
ance ajnd laccusing- The present Edition shows the wonderful 
grasp of detail and breadth of view possessed by the learned Editor, 
who has once more had the valuable assistance of Mr. H, O, 
Roberts, the Deputy Clerk to the Nei\'Castle Justices. 


TJu Annual Zuvnsi'ng' Practice ^9^3' K. M. Montgomery, 
■■ M.A., a.*isisujd by E. A. Parry. London: Sweet & Maxwell. 1913. 
, Though thU book ia now -entitled an Annual Practice, it is, in fact, 
/ the- sisth edition of the EditOt^a work on Licensing Laws; and 
' -on^ that -work numerous improvements seem to have been made, 
^ VAroongst them is -the arr^ement in chapters of a nuniber of 
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matters impUcEiled ui the Licensing Consnlidatiun Ach or having 
a contact with it, that, withont such indication as is given by the 
work, would not readily be apparent. As instances of these itiAy be 
mentioned excise licences, ciiiematOjgraph exhthidons, and the regis* 
I ration of clubs. 'I’he notes to sect, tt? of the Act, together with 
their application to one of the cases in the Fourth Schedule, num¬ 
bered 6 by tlic Author at page j rS, are quite elucidatory, and the 
book all through will render useful help Ln a careful reader* 

T/u Law and Pradkt of Tonnt Phimiin^. By R, A, Glen and 
A* D. Dean. London; Butterworth fe (;o* [913.—Although this 

is a liranch of Tx>cal f govern met it law and practice so new that no 
scheme of town planning hnis yet been approved, tlie Autbori liave 
felt that the time is ripe for the publicaLton of a hook devoted to the 
subject Such a work <’Onc(.Tns owners and occupiers of land and 
the members and officials of local authorities, and as Ihe Act is law 
through the whole of Great Britain^ the area of interest is wide. If 
the work supplies, as the Authors claim that it does, all the legal and 
other useful information available on the subject, it cannot fail to be 
of considerable practical value* Tliey have, undoubtedly, as the 
book affords in'staiit evidence, sought information from many sources 
ou a variety of subjects important but not easily attainable. 


Tht Panama Conflict. By L* Oppenheim, M.A., LL,D., Cam- 
bridge : The University Press* 19T3.—It would seem almost im¬ 
possible to give a thorough exposition of the difference agitating 
the United States an<l threat Britain regarding the Pamma tolls 
in a compass of 57 pages of large print. The writer of this little 
pamphlet has, however, accomplished the feat, with great learning 
and acuteness. Some exception might bo taken to his mode of 
stating the historic data; thus there is not to be found in the 
Clayton-Bulwer Treaty any clear regulations with regard to “ a 
future Panama Canal ” as quoted by him. 


Butitm*orihf Yearly Digest igt2. Edited by K. Cj.OVER. 
London ; Butterworth & Co* 1913*—This is the yearly supplement 
to the Tm Year^ published by the same firm, and includes 

cases decided towards the end of 1912, but not yet fully reported. 
The volume therefore is as nearly up to date as is possible* 
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Butienvorihi ViVCfiUtih C^nhny Statu in r^t2. Kdited Uy II. 
>1. Kiwr-. r,ondon: IJutterworUi &: Co. *913^—Hus volume 
gives th<j full text of the King's printer^' copies of the Piibhc 
General Acts of the year, vrUU Some very able and suggestive notes 
by the Editor* Anti in the course of prejwnng these he has had 
occasion to emphasise the unhappy f*tcE that “several emetments 
appear to he hopelessly iininlelhgible or oijsctiro in their piactical 
effect.*’ To a section of one of these he r[iiittr justly says “ tlie more 
it is studied the more hopcles'S hs iuterpnetuion becomes/’ The^o 
notes, though they cannot rnakc clear the inct^mprelien^iiblOs will 
assure the reader of the statutes that he is not alone in his 
pcri>lexity, ^ _ 

A/l7Vs's D/ytfst Ciii€ Lati\ ziid Annual Supple men tj 

1912. Jly Jotfw Mews* London' Sweet ^ hlaiwell. 1913.— 
^rhis volume has all the features of the well-known and highly 
valued lyiyyst lo whEt'h it is tlie siipplemenl for the i>aiiL year, 'I'he 
List of Case': which during the year have been connuented on 
favourably or otherwise, printed as it is on one side only <jf the 
pajier and issued separately fron^ the bound v{ilunJe, is evfeedingly 
useful for noting up* 

Thf Lmu of CnAyriy;^ht. By J. H. Kie ii.VHDSOsi. London: Jordan 
^ Sons. 1913.—The Act of 1911 has increased the complication of 
Copyright law, and will keep it complicated until time shall make ihe 
oUl law obsolete. A treatise^ therefore, (m Copyright in its present 
condition, and on its shield over original productions other than 
literary, will certainly be received with satisfaction. This one seems 
to be well arranged and well written \ and its interest and usefulness 
are much enhanced by an Introduction treating of the problems 
which may arise while the 1911 Act is only partially dontinant, and 
enhanced perhaps even more by an excellent hLtory of the whole 
law of the subject. 

Second Edition. Voluntary Liquidatiofu By J, T* EaKNSHAW. 
Ijondon: Jordan & Sons. 1913*—The design of this work is to 
afford a practical and handy guide to voluntary iit^uidators; and 
as the original text has in this edition been revised and amphricd, 
and as new chapters on important matters have been added, tlic 
book has every promise of fulfilling its purpose. Great care has 
evidently been given to its preparation. 
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^trct Edition. '' Tfi Hemdy Bdok t 9 SoUtitirs' Castt.- 
A,-C* Daves. Londorti Sweet 8 z Maxwell. i9f3.----To give this 
book more the character of one tlut furniabea precedents of bills of , 
costs, the Author has rc^modelled on a new principle and re-written 
the previous eclitioni so as to introduce useful Tables of steps in 
actions in Chancery, the King's Bench, and the Probate, Divorce, 
and Admiralty Divisions, and in County Courts and the In^ord 
Mayor’s Court j and there secins to be a sufficient and well- 


considered supply of tliese. 

. * -- .-■■ — 

ThirtBOnth Edition. Wi>rhm$rCi Comptusation Act igo 6 . By 
W. A. Willis, LUB. !.^ndon^ Butterworth & Co. i9r3.™The 
plan of the previous volume is adopted in this, but some useful 
additions are made. Not only are such of the cases in England, 
Ireland and Scotland as are I'eported as late as the middle of 
December 1912 incorporated, but there is also inserted at page 207, 
that important sccL 11 of the Insurance Act, with some notes upon 
it, and at page 350, the Government Annuity Table, which is "oon-. 
venient, oij it enables consideration to be at once given to questions ‘ ■ 
on this point without seeking solution in a separate publication. 
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T he three books referretl to as forming the text of this 
Article Jo not stand quite on the same footing. The 
third is one of a series now being published by the American 
Institute of Criminal Law and Criminology m pursuance 
of a resolution that it being exceedingly desirable that 
important treatises on criminology in foreign languages 
should be made readily accessible in the English language/^ 
a Committee should be appointed to select such treatises 
as in their judgment should be Irimsktedj and arrange for 
their publication.” That this design is a good one will 
be generally admitted, and the work of the late Professor 
Tarde is well worthy of the place which it occupies in 
the list* Four of its predecessors arc mentioned by 
Mr* Tighe Hopkins. Professor Tarde was acquainted with 
an enormous number of books on the subject, and was a 
keen*' critic of the current theories* His work, however, 
^ takes a much wider scope than that of Prison Reform, 
aha, moreover, it can hardly bo regarded as up to date* 
It was published in 1890, and though there was a second 

® Wards of Tht An XJndUcial Visw of Pii'iOti anil The Priioncr. Bjr 

Ttghk HorKiNs. l^ondon: Hcrijert and Daniel. I5ij^ 

Tht JSaiioftaie of PurtvJiMsttl. By Il£:rNRJCii Oi^ricxiiKfHKR. London: 
Hodder (md StihigMon. 19 ij* 

' ' J^al Fhiksophy. By Gabriel Tarde. TranslateJ by Rapblje IJowkll, 

' i^flhe New Leaden i Witlkm Heinemonn. 191^. 
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edition (used by the translator) in 1903, the changes do 
not appear to have been considerable. The author died in 
T904. The book, in addition to the statement and discussion 
of theories, contains a ^'ast coHection of matters of fact, 
whose acciirac)'^ may not be equal to their There is 

certainly a serious error when he writes of ** the thousands 
of thieves hanged yearly on the gallows of England within 
the last half'Century(p* 22^1), Here is what I find in Sir 
E. DuCane’s treatise on the subject. “ In 1833 the number 
of executions in England and Wales was 52; in 1831 it was 
68* In 1836 it had fallen to 17* and from then to the end 
of 1883 there have been in 47 years 557 persons executed, 
or an average of 12 a year ouly”™ncaily all of whom- 
were mnrderors. Ho tells us indeed that “in 18361 1837 
and 1838, there were 954 sentences of death, but only 31 
executions/' hut even the sentences during three years did 
not reach t,qoo. ! may furiher adil that Dr. Oppenheimer 
has studied Professor Tarde's work and discussed some 
of his theories, which renders it less necessary to deal 
w'ith them specially* The treatises of Mr* Tighe Hopkins 
and Dr* Oppenheimer have the advantage of being up to 
date, and they are also less multifarious in their contents, 
the ftwaiier being better suited for the “ man in the street,” 
while the latter will be regarded as more satisfactory by 
the jurist and philosopher. It may be remarked, however, 
that as regards the recent Prevention of Crimes Act, 
Mr. Hopkins quotes pretty largely from an Article which 
he published while the Bill was before the House without 
noting the respects in which it w'as subsequently altered 
in Committee. 

Coming to our main subject, imprisonment as a punish-' 
ment, it is only of comparatively late 3^earsthat imprisonment 
has come largely into use for this purpose in England and 
in most other countries* During this time we have had in 
England a representative Government whose aim was {or 
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ought to have been.) the public good, and who wore l^ound 
to use imprisonment for this object. Previous to this the 
main object of imprisonment was not punishment but safe 
custody—partly of untried persons, and partly of convicted 
persons, during the interval bet ween sentence and execution, 
which latter usually took place outside the gaol; and some" 
limes also of persons against whom there was no definite 
charge, but whom it was thought dangerous to leave at 
liberty. Persons have been imprisoned for this latter rea¬ 
son m our own time (the Habeas Corpus Act having been 
suspended for the purpose), but such imprisonments have 
been much more prevalent on the Continent than here. 
We have alsy still some debtors m our prisons, though it 
is hoped that we will soon see the last of them. Formerly 
there were special prisons for debtors, and means were 
provided by which insolvent debtors could, on giving up 
whatever property they possessed, be liberated without 
paying their debts; but these distinctions between debtors 
and criminals have practically disappeared* The present 
law of debtors, however, was passed at a time when the 
public good regarded as the great principle of all 
legislation, and tlie same principle ought to be our guide 
in amending this branch of law. The reasons for a certain 
amount of severity in the punishment of crime are not ap¬ 
plicable when no crime has been proved, and imprisonments 
when not intended as punishments should be as lenient as 
possible. A man awaiting trial in prison and a man awaiting 
trial out of prison (having given bail) should bo treated alike, 
, save as regards any precautions that may bo needed for the 
safe custody of the former, which can hardly be said to 
, include opening and reading all his letters and overhearing 
all bis conversations. Imprisonment of a debtor is some¬ 
times defended as imprisonment for contempt of Court, and 
that a Court of Justice should some Limes be able to imprison 
a'man for wilful disobedience to its orders is no doubt for 
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' the public good* But the object of requiring a judgment tb , 
be obtained by the creditor before imprisoning the debtor 
for non-payment of the debt was merely to make sure that 
the debt was really due ; and where this could be otherwise 
ascertained, as when it was due for rates or taxes, no judg¬ 
ment was required. The idea of providing ai\ excuse for 
this imprisonment by being able to describe ft as imprison- , 
ment for contempt of Court seems not to have occurred 
to the framers of the Debtors Act of 1869. But when the 
Legislature decided to add ability to pay to the obtaining 
of a judgment as a condition precedent to obtaining a 
committal order, it should have gone on to require strict 
legal proof of this ability—such proof as would be l equired 
if non-payment, coupled with ability to pay, had been made 
a crime. And the State should not permit itself to be made 
the agent for indicting a punishment at the option of a 
private individual who may be expected to use that option 
for his own benefit and not for the public good* 

The punishment of crime by the State—which now con¬ 
sists chiefly of imprisonment or something done in prisons— 
is not art end but a means—a means of protecting the public 
against crime* This seems to me to follow from the principle 
that the public good is the chief object which the Legislature 
should have in view, and I think, if the leader of any politl" ■ 
cal party w^erc to avow that this was not the principle on 
■ which he acted or intended to act, he would soon find 

n. ' 

himself without a following. Those, however, whq^ desfre ^ 
to read a full discussion of this subject, will see the prin-.^' 
cipal arguments of the Vindictivistg stated and refuted in 
the pages of Dr. Oppenheimeris book. I was glad .to-^ 
find this theory of punishment adopted by Sir Robert | 
Anderson in his late work: TJts Lighter Side of My Official * ‘ 
Duties. He there writes {p, 267): " We need to shaker-;, 
ourselves free once for aU from the stupid and, 

- punishment-of-crime system—an eviMegacy of'theTagiii 
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codes on which our laws are based—and to recognise that 
punishment is merely a means to an end, and that the great 
end to be kept in view is the protection of the community^ 
And this being so, the proper function of a Criminal Court 
is to deal with the offender in whatever way the interests of 
the community require/* But Sir Robert has not added an 
important qualification which is thus stated by Dr, Oppen- 
heimer: “ While sanctions are worse than useless, unless 
they are of sufficient severity to act as chocks on crime, 
they ought not to be more tlian sufficient for the purpose. 
The true function of punishments assigns the limits of their 
severity. If the State can attain its end—^tlie prevention of 
offences—by a mild penal system, there is no justification 
for a savage code. For punishment means pain, and 
humanity forbids us to inflict unnecessary pain on any 
sentient creature ” (page 285), Our author, however, is 
by no means a thorough^going humanitarian. He ascribes 
tbe movement for the abolition of the death penalty for 
murder, to ** sickly sentimentalism/' Init he recognises the 
duty of protecting the public at the least cost in pain, 
suffering, or discomfort, and if he had inqvilred fuMlier, he 
might perhaps have found that the only difference between 
him and the "sickly sentimentalists,^^ was as to whether 
anything short of the death penalty could give the public 
adequate protection against murder. Dr. Oppcnhcimefs 
^inciple, however, goes far to clear up a subject on which 
we have lately had a supeifluity of ^vords svitli a deficiency 
, of thought—that of ** fitting the punishment to the crime/' 

. If punishment is only admissible as a means to an end, its 
fitness cannot be separated from its conduciveness to that 
end t and on Dr, Oppenhetmer’s principle, the punishment 
which fits any crime best is the most lenient punishment 
that will afford adequate protection to the public against 
/ ^tjiat ^Cfime. Fitting the crime to the punisUment, however, 
un practice a somev^hat diffeient meaning which also 
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' ‘ possesses a considerable element of truthj viz*: We ought 
to keep oar punishments in accordance with pu)>lic opinion 
—they should be what the public will regard as fitted to the 
enme, Dr^ Oppenhcluicr (and others) have elsewhere pointed 
- out the evils which result from passing severe sentences 
which are not in accordance with public opinion. There is 
a general wish that the criminal should escape altogether^ 
rather than undergo an excessive punishment* Information 
and evidence are kepi back* Jurors are unwilling to convict ] 
and pressure, often successful, is brought to bear on the 
person who has the power of remission. The chances of 
escape become greater in a degree quite capable of balan¬ 
cing the greater severity of the punishment \vhJch will be 
inflicted In cases where there is no escape* The severity 
vvliich was meant to deter, fails to deter on account of its 
uncertainty, and the severe punishment proves no better 
deterrent than n milder one* But I am anticipating* In 
fact, however, w'hen a Government becomes as democratic 
as that of this country now is, the punishments to be in¬ 
flicted will in the long run be determined by public opinion, 
and the#isk of the Penologist is to try to keep public opinion 
right-^to keep it in accordance with the public vvelfare. 

There is much Idstorical research in the pages of Dr* 
Oppenheimer and also in those of Trofessor Tarde* These 
discussions will be found interesting, but their value may 
be easily over-rated* The history of the Critniiial law, if 
studied impartially, may indicate the safe course to be 
followed, and also the shoals and rocks to be avoided, but 
it is better to examine it in the light of the true theory .tjian ’ 
to try to deduce the true theory from it* Some of Dr,' 
Oppenheimer's historical results, however, and his reasons 
for arriving at them are worthy of notice, " It is not true,” 
he writes, that in the beginning there ^vas but one kw dp 
which the germs of civil and criminal jurisprudence jay un- ' 
differentiated* Civil and punitive justice, are not tl^f^oro' 
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comparable to a double trunk f^rowing from the same root* 
They arise from independent sources and resemble tn'O 
rivers which run in parallel bedSj the otic at ceUain points 
of its course sending tributaries to the other. Revenge is 
the source not of punishment hut of rights to redress svrong 
enforceable by civil action—to damages in kind or m money 
—of private not of criminal jurisdiction* When Courts lirst 
interfere in quarrels between subject and subject, they merely 
decide whether a tort has been committed for which the 
plaintiff is entitled to exact revenge or pecuniary com¬ 
pensation. In the case of certain wrongs^ liability to the 
aggrieved individual is later supplanted by, liut not trans¬ 
formed into, punishment” (page J71), “ Tlie acts first 

punished as crimes were such as Iinperilled* or were believed 
to imperil, the safety of the community. , * . , Fear has 
been the root-feeling in the genesis of the Crimirial law. 
Destruction of the offender, possibly with all that is his, 
and expulsion from the coiimio 11 wealth, are the oldest forms 
of puiushment, the end w'illi which it is luJlicted being in 
either case the elimination from society of him who b a 
danger to it as long as he remains in its midst (page 173)* 
Our ancestors did not, in tlie normal state of things, hate 
the criminal and give him pain in order to cxjitess our 
hatred of him. Tliey sought to get rid of him, and any pain 
that they gave him was with a view to this object* It w^as 
like stamping out a cattle disease by slaughtering the in¬ 
fected animals* Retaliatiun, revenge, anger, indignation, 
restitution, compensation, and simiiar matters which are 
often represented as forming the very basis of the Criminal 
law, belong on this view to the Civil law* The function of 
the State is to see that the injured man is awarded what 
he is entitled to and no more, dts attitude is an impartial 
one, " Nothing extenuate or aught set down in malice.'^ 

Dat in the Raiitmale 0/ Puui&hfmiii tlni piillosophic view 
is of course more important than the historic. Suirting with 
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' the principle that our general object is the protection of the 
/puhliC} there zs more than one way in which we may make 
, punishment (and imprisonment as the kind of punishment 
most in vogue) sabservient to this end. Dr. Oppenheimer 
' enumerates four, vi2., Determentj Reformation, Disablement, 
and the theory of prevention, or Feuerbach^s theory.The 
last of tl^esc approaches closely to the first, but it seems of 
suihclent importance to merit a separate consideration. 
The ordinary theory of determent is that we punish a 
man who has stolen a horse (for example) not in order to 
give him pain for wliat he has done without any ulterior 
object, but because the pain which he suffers will deter 
both him and others from stealing horses in future—the 
others being the most important itL^m. But Feuerbach 
goes back a step farther to the making of the kw which 
forbids the act under a penalty. Let us suppose horses 
to he introduced for the first time into this country by an 
autocrat. It occurs to him that without some consider¬ 
able check on borso-stcnling these valuable animals will be 
frequently stolen, and he accordingly makes a law*^ render¬ 
ing horse-stealing punisliable by death. Here it is uncertain 
whether anyone will ever break the law and incur the pen¬ 
alty. The autocrat, so far from wishing it, wishes the 
. contrary. His law will be most successful if no occasion 
arises for putting the death penalty in force. But supposing 
that a man does violate the kw and incurs the penalty, 

' what is the autocrat to do ? He has stated that he will 
punish the offender with death, and this threat has hitherto 
prevented any violation of the law. But if he Jets this man 
go unpunished, what becomes of bis threat for the future? 

. Will anyone abstain from stealing horses on account qf the 
threat when the penalty was remitted in the very first case, 
that arose ? According to this view the deterrent element 
is not the actual punishment but the penalty—the threat 
of punishment—and the punishment is inflicted in oriler to 
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preserve the deterrent efficacy of this tlireal, A law that 
may be disobeyed with impunity soon ceases to be a law* 
The four theories here discussed are not mutually exclu¬ 
sive. The question is rather which of them should be chiefly 
attended to* If we hang a man %ve disable him from doing 
further mischief, but the death penalty is a very strong 
deterrent to persons who are considering wiieUier they 
will commit a certain crime or not* And if wc examine 
the other modes of disablement we shall find that almost 
all of tiiem include something of a deterrent character* 
Againj though determent has usually been the great object 
of imprisonment in this country it aWays involves tempo¬ 
rary disablement* The public is protected against the 
prisoner's depredations during the time that he remains in 
prison, which often embraces a considerable portion of his 
life. This remark is not true of punishment generally. If 
wc flogged the prisoner and then liberated him, there would 
be no disablement and w*c would have to depend on deter* 
ment only* Determent has the advantage over disablement 
that it protects the public against other people besides the 
convict* This is not true of simple disablement; but ordi¬ 
nary disablement includes an element of deterrence. Even 
if the idea of Asylum Prisons (which seems to be involved 
in the Prevention of Crimes Act 1908) had been carried into 
effect, life in an Asylum Prison would, to many people, have 
been a deterrent—a punishment. Tlie Bill as passed, hoW' 
ever, contains more determent than disablement* The head 
reformation is more difficult to deal with. The preliminary 
question here is; Does imprisonment—or more generally, 
does punishment—promote the reformation of the offender ? 
Dr- Oppenheimer is not so distinct as usual in dealing 
‘ with this question* We should be disposed to answer 
,No, and to say that any good results—or bad results— 
which seemed to have been caused by the punisbiuent of 
]tlie;, offender were really due to other causes, chiefly to 
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the influences brought to bear on the prisoner while he 
was undergoing punishment. Crirne in this relation has 
often been compared to a disease (why not to an accident ?) 
and reformation to a cure. Can we expect to cure all 
manner of diseases by the same treatment, or to succeed 
in our curative system without taking into consideration all 
the peculiarities of the patient and the stage of the disease 
which he has reached ? We must treat patients individually 
if we seek to reform them, and it would be almost im¬ 
possible to adopt individual treatment in person without 
giving rise to charges of partiality and favouritism. And as 
in the case of diseases, however good our treatment may be, 
we cannot alwa3*s rely on effecting a cure. If we attempt 
to combine deterrence with reformation we must bear in 
mind that a good part of the duties of the prison officials 
must consist of making matters more or less unpleasant for 
the inmates. Are the men who are engaged in this occupa¬ 
tion likely to piove successful reformers—the same warder, 
for instance, Hogging a prisoner one day and trying moral 
suasion on him the next ? Admit reformalive agencies 
froely to the prison while the prisoner is being punished, 
but do not eujploy the same man to punish him and to 
reform him. If, however, there is any kind of imprison¬ 
ment which has a special tendency to reform a man we 
should adopt it wherever that can be conveniently done; 
and if different modes produce the best effects on different 
n>ei] we should endeavour, as far as possible, to subject 
each man to the kind of imprisonment that will suit him 
best. But I doubt if any hard and fast rules can be kid 
doVvu, We shall have to trust largely to the wisdom and 
benevolence of officials who should of course be chosen 

9 

With care. 

That determent, whether in the ordinary form or that of 
Feuerbach, should be chiefly attended to appears to be the 
result of this discussion. But what if we fail to detet the 
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criminal from repeating his crime and fee comes back again 
and again in spite of o«r punishments ? In the first place, 
as already mentioned, his punislimeiU may deter others 
though it has failed to deter himself^ In the next place, 
society has derived considerable protection from his disabling 
imprisonments, and in the third place, even as regards him¬ 
self, the failure to deter may not be complete^ Take the 
case of a released prisoner who meditates the commission of 
a crime. There are reasons for and reasons against, which 
will differ in almost every individual case even w'hcn the 
meditated crime is the same* In some instances, even if 
there were no legal penalty, the prisoner would not repeat 
the ofibuce. In others it would require a very severe legal 
penalty to prevent him from doing so. Hut even the 
strongest legal penalty will not prevent him from commit¬ 
ting, the crime if he expects to escape the penalty* Dr* 
Oppenheimer puts this into an algebraic formula,^ d — c-s*, d 
representing the strength of a detcirent which is just suffi¬ 
cient to overbalance the motives for committing the offence, 
s the severity of the punishment attached to it by law and r 
the chance of this punishment being inflicted* Now* as c 
may be very" small (at least, in the opinion of the would-be 
criminal) it is idle to expect that we can find any punishment 
sufficiently severe to render c.s, in all cases at least equal to 
d (and d will itself be greater or smaller according to what 
the man expects to gain if successful). Numbers of people 
speak and write as if nothing but the punishment was to be 
considered and when this punishment did not put an end to 
the crime it had proved useless as a deterrent "The cer¬ 
tainty of punishment,*’ says Paley, “ is of more consequence 
than its severity/* How could the greatest (logger that ever 
sat on the Bench put down a crime by tlie cat if the criminals 

I 

^ Cet.rflic lilt iiftfjlivc (ot balaoiit: of moliv^js) whkh iv^puI'I mipel Ihc mAh to iiv 
tile act if were no iicntiliy, ^ tjciru ihc [ichiilty and c tisi' of iiiciiiimp 

'■xh the'flct is dont* WliAt ia r^ulred b tlvat t*Jr ^Ivuulc]; in; jirtalur than rf, Kh 
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>ere not convicted ? ^But there is probably not a pickpocket 
} ‘ Or, habitual thief who has not sometimes been deterred from 
' rcommittmg ati offence by the punishments which the pri^nt 
law attaches to iL He reflects that if he were now to steal 


—rWith a policeman perhaps standing close by—his chance 
, of escaping detection and conviction would be very small. 
Every punishment deters more or lessj but there is no 
punishment which will always, and under all circumstances, 
suffice to prevent any sane man from committing the crime 
' to which it is attached by law. The man in the street" is 
' f sometimes as unreasonable in his demands in this respect 
as the greatest faddist A prisoner is declared to be irre¬ 
claimable because, after being two or three times punished 
for stealing, he stole again on being released; It is here 
■ ^umed that reformation is the natural consequence of pun- 
;i^iiTient, and that as this man has not been reformed by 

ii 

it he is incapable of being reformedi Probably the kind of 
punishment to which he has been subjected has had the 
contrary effect. The hardened ruffian” has sometimes been 
hardened by the harsh treatment meted out to him. Per- 
haps it was the prevalence of this notion that punishment 
promoted reformation that led Lo reformatory efforts being 
/. so completely discarded in English prisons as was the case 
till quite recently. Almost all visitors to prisons noticed 
^ the entire absence of any effort to reform the prisoners, 
u Mr* Tighe Hopkins, who deals with this branch of the 
subject more fully than Dr. Oppenhdmer, cites a curious 
. ' ■ argument of Sir E. Du Cane on the reformative effect of 
^' solitary coniiaement (p, 46), and a directly contrary opinion^ ‘ 

^ ’from the same book (p. ’20), Sir Edmond was frot the'^ 
only writer on the subject who, in borrowing opi^^iohs' 
■from persons who were regarded as authorities, frilled to 
make them fit each other. “Evil communications.Icottiipt; . 

* _ ^ 1 I 

good manneiV’ says Su Paul* but he, does not attribute any.' ; 
positive benefit to. the mere stoppage of evil communtcatkyoa 
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much less to the stoppage of n\\ communications whether 
good or evil- And it is much more easy to stop good com¬ 
munications than bad ones in the case of prisoners. That 
there have at all times been a few prisoners who were better 
men w'hen they left than when they entered prison may be 
admitted; but all writers on the subject seem to be agreed 
that as a general rule the prisoners deteriorated while in 
prison and were worse when they left than w^hen tliey 
entered. And this general impression—that a man who 
has once been imprisoned can never be trusted'-^has done 
much to prevent criminals from reforming. Nobody is 
willing to employ the released gaol-bird, and having no 
means of support except his earnings, he is practically 
compelled to resume a career of crime. And the system 
of espionage over released prisoners^ which seems to be 
gaining ground, renders it increasingly difficult for a dis¬ 
charged prisoner to earn an honest livelilmod. 

A good deal has, however* been recently done to prevent 
our prisons from becoming nurseries or training-schools for 
criminals* The Prisons Commissioners believe tliat under 
our present system the prisoner will on the average be no 
worse (if no better) on leaving than on enteringj and Sir, 
Robert Anderson seems to be of the same opinion. Neither 
Mr. Hopkins nor Dr. Oppenheimer adopt this vjew; but 
theit information may not be quite up to date. We should 
wish to hear something more on the subject from a careful 
non-official inquirer. That there has been a marked im¬ 
provement seems certain, and we have every expectation 
..that it will go on. The Commissioners, we ought to men¬ 
tion, complain that the short, sentences which Judges now 
50 frequently pass do not allow sufficient time for the 
reformative effects of the present system to appear. If a 
mac usually becomes worse while in prison, short sentences 
preferable on more than one ground, but If this has 
^eeaaed to be the case the Commissioners may have grounds 
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for their gomplaint Where a prisoner has contracted bad 
habits, a short course of training may fail merely in con- 
se^juence of its shortness, But are there not many of these 
■ short-sentence prisoners who need not be imprisoned at ail? 
They nrc practically imprisoned because they cannot pay a 
fine—a near approach to imprisonment for debt- Why not 
leave the Crown to collect the fines by other means than 
imprisonment, at kast until the accumulated fines amounted 
to a certain sum ? Longer sentences for trivial crimes than 
those now passed are opposed to the spirit of the age. It 
will generally l>e found be^tter^to get ri<l of short sentences 
than to lengthen them. 

Prison labour is a matter closely connected with prison 
reform. Formerly the prisoner was mainly required to do 
work as a punishment. He was set to some disagreealilc 
kind of labour merely because it was disagreeable, and it 
was considered no objection that this labour was wholly 
imremiincrativc. But as the public has to pay for the 
prisoner's maintenance, it is evidently for the good of the 
public that his labour.sbould be as remunerative as possible, 
and, moreover, by doing useful work in prison he may have 
a better chance of earning his bread on being released. The 
problem, however, of making the prisoner's labour pay for 
his own maiiitenaiice—for all that the public has expended 
on him—is one that lias never been solved: and the idea 
of making the thief pay the man whom he has defrauded 
out of the surplus proceeds of his prison-labour is simply 
chimerical. The victim, no doubt, has a right of res¬ 
titution or compensation, but it is not a debt payable 
in priority to all other debts, nor even if it were so 
would ho be justified in calling on the State to collect 
this debt for him by keeping the debtor in prison until it 
was paid. In some cases a wrongful act is a crime 
well as a tort, and may therefore be made the subject of a 
criminal as well as a civil action, but it does not follow ' 

H 
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that the payment of damages as assessed in the civil action 
should he treated as a punishment for the crime or that 
imprisonment for the crime should he regarded ns payment 
of the damages. And not only is there no ground for pay* 
merit of such damages in pnoiity to other debts, hut, as Sir 
Robert Anderson adniits, thi^ Joss is often duo to negligence 
and want of considcratum on the part of the victim. 

The Borstal Sj^stem seems to he a decided advance in 
rendering our prisons better suited for promoting the 
reformation of certain classes of prisoners. Mr. Hopkins, 
who has Feen it at work, gives a very favourable re}>ort, and 
the fact that youths who misoniidurt themselves are sent 
away from the liorslal Institution will nn doul)t render it 
easier for the ’^outlis who w<ro not sent awav to find 

.u 

employment on then lelease. The Asylum Prisons can 
hardly be said to have been trieih hut a system liascd on 
two inconsistent principles is hardly likely succeed. 
There is in the hist place a Seutonce of onlitiat)' pehal 
servitntic, and then a hutluT sentence iif iletoiition in an 
Asylum Pi Ison, whicli is stateil to be lor the protection 
of the public. I assume from tins statement that the 
previous term of penal servitude is not for the protection 
of the public. What then is it for? If for determent, 
wliy follow it with a period of preventive detention which 
assumes that the prisoner will not have been deterred by 
undergoing his term of penal servitude, and that it will be 
still necessary to keep liiiii under lock and key to protect 
the public? It appears to be purely vindictive^to proceed 
on an erroneous principle which the law does not elsewhere 
sanction. The original idea seems to have been to provide 
for the perpetual disablement of irreclaimable criminals 
without treating them with undue severity. To give effect 
to this principle, the preliminary term of penal servitude 
should be struck out. But when ordinary' penal servitude 
for a term of years, followed by imprisonment for life under 
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milder conditions startled the public, the life-term was cut 
., down and the Hospital for Incurables turned into a kind 
of Convalescent Home, We were to seek to reform the 
► men who in the original Bill were regarded as irreclaimable. 
We commend the works of both Dr* Oppenheimer and 
Mr. Tighe Hopkins to our readers* But, however the 
reformatory training in our prisons may be improved^ it 
would be much better to prevent the people who now form 
our prison population from coming there, than to cure them 
of their faults after they have come. Education in its widest 
sense appears to be the best preventive, but in this sense it 
includes the moral training of the child and preventing him 
from being exposed to strong temptations* Improvement 
in this direction is not within the sphere of the Criminal 
law, but our present arrangements as regards child*criminals 
under the age of i6 years, are by no means perfect. The 
trials of boys, in particular, if we may judge from brief news¬ 
paper reports, are by no means good specimens of English 
justice; and there seem to be objections on principle to 
committing child criminals to institutions that are not com¬ 
pletely under the control of the public.^ Much progress, 
however, has been made of late years in this country, and 
there Is every reason to hope that it will continue. The 
interest which the public feels in the subject of Crime and 
, the Criminal law is increasing every year, and increased 
. public interest usually results in an improvement both in 
the law and in its administration* 

Lex*. 
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^ in % lute hvsh case, ibe judge scntouoed u to d^icnlion m p. Refqntwt^^, 
tybe/c the htadf of tbt refused to pdmn him,. The judge hnd to 
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W E have seen that the principle of contract and the 
enforcement of contractual right, at first limited 

I' 

to a few special cases, received a siibstEintial addition in 
the Middle Ages by the development of the laws of tort, 
and by the extension of the Common-law remedies for 
tort largely borrosved from equity. We have seen how 
that in a large class of cases breach of contract vvas re¬ 
garded as being merely of the nature of a tort, because 
the breach of contract involved an element of deceit; and 
so first malfeasance, then misfeasance, and lastly non¬ 
feasance become actionable at Common law: the first 
action for malfeasance) was necessarily for tort merely; 
the second action for misfeasance) marks the liansi- 
tion from tort to contract; the Iasi (rfs;,, action for non¬ 
feasance) implies the full recognition by the Courts of 
purely contractual right, even when the contract was V'holly 
executory and the performance by either party as yet un¬ 
touched- 

We have seen that ns the law of contract developed in' 
such a way as to give the most ordinary contract an in¬ 
dependent existence apart from the facts with which it 
was concerned, so at the same time there grew up with 
it the doctrine of consideration requiring some lawful editsa 
^or motive, or tjuid pro quOj to support the promise which 
is sought to be enforced, except in the case of the old 
formal (specialty) contracts. 

Moreover, it would not be true lo say that the form of 
. h, specialty contract imports consideration: on the con- 
. . trary, the strictly formal contracts weic very much older 
, ■[ than the doctrine of, consideration, and solemnity of form 
'.a', contract is one of the marks of archaic systems of 
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^jiinsprudence* We have seen that this doctrine of con- 
" sideration is highly composite in its nature, even when no 
logger confused with the doctrine of moral obligation set 
up by Lord Mansfield towards the end of the eighteenth 
ceEitury* We have seen tliat from the Middle Ages down to 
the present time there have been two currents of thought 
with regard to this doctrine: of consideration; we have the 
artificial rule of the Common law that there must be pre¬ 
sent or future consideration to support a promise, and to 
the rule against past consideration the equally artificial 
exception (as it might seem from the Comiimndaw’ point 
of view) in favour of past consideration which was at the 
request of the proniisor; but there is also the principle of 
the Canon law which regards the cattm or consideration 
for a promise as merely evidence of the existence of the 
agreement* We have seen that this more logical viesv, 
though repudiated in its cruder and more extreme forms 
alike by Lord l?acon and by the more moderri judges, has 
been upheld from time to time, not only by Lord Mansfield, 
but also to a lesser extent, though none the less distinctly, 

p 

in the most recent cases on the subject* To this extent 
at least the evidentiary view of consideration is upheld by 
, ^0.11 the modem authorities on the subject, that ** the fact 
of a past service raises an implication that at the time it 
' was rendered it 'was to be paid for/* Not only is this 
reasoning generally accepted, but it is seriously doubted 
'whether the few exceptions in favour of past consideration' 
can be supported on any other basis* 

It is important to estimate rightly the true piosition of 
, ^ ^consideration in' contract* Now, as it seems to the present 
' > writer, consideration is not inherently essential to contract s 
' it may be incorporated in the contract as part of it, or^ 
something collateral to it; it may he a term of the actual 
performance of the cop tract, or a condition precedent to it; 
but in no case can any amount of considerations, or cause;. 

I 
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or motive, or (juid ftro quo^ of the ruse Ives constitute u con¬ 
tract: in no ease can the mere Tact of work done constitute 
an obligation to pay for it. Whnt docs constitute a contract 
is the promise of one party and the agreement of both : the 
consideration is rather of the nature of a Inittress to support 
the agreement. And this is perfectly consistent even with 
an artificial rule that there must he consideration : it is not 
only consistent with, but implied as a matter of course by 
the evidentiary view' of consideration, which view modern 
writers and judges have found it necessary to adopt from 
time to time. 

So much for the ])ositive side of the scope and extent of 
this freedom of contract; since the positive requirements for 
a contract are so few, and since the validity of a contract is 
the rule and its invalidity the excoptiouj the rule will per¬ 
haps best bo illustrated by the exceptions j and once the 
genera! freedom of contiacl is borne in mind, the precise 
extent of It will he marked out by observing tlic restraints 
on it* In so doings we pass by such tliiugs as infancy, 
lunacy, personal incapacity generally, mistake, hand, mis¬ 
representation, destruction of subject-matter 1 all these 
things strike at the very root of contract by subtracting 
one of the few essential elements from tlic very meaning 
of the word. There can be no agreement in the mind of^ 
a person who docs not know what he is agreeing to, nor 
jf the person has no miud at alL 

We are not here concerned with failure to enforce a 
contract from want of evidence, even if the rule of evi¬ 
dence be statutory as by the Statute of Frauds; nor with 
the barring of contractual remedies by the Statutes of 
Limitation; these things belong rather to the adjective law 
of contract, viz ,: the rules of evidence and procedure* 
TJju or consideration however is not so easily ex- 

' eluded, from the substantive law of contract: and with it 
huv^ already dealt, 
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; What we are here concerned, with are agreements com^ 
pletc indeed in the few positive essentials of contraictj b^t 
V vitiated by some positive flaw whicli brings them into . 
.; colffsion with some rule of the Civil or Criminal law, or 
■ ./ with some Commoii*la\v rule of public policy, or a pattic'ular 

I 

statute dii’cotcd to the same end (vi/*, public policy) against 
contracts of a certain nature, These illcgai or void contracts 
' may be divided into four classes (i) Contracts absolutely 
illegal, viz*, agreements for committing or furthering a crime 
. dr civil injury; (2) Immoral contracts, vi^,, agreements made 
with a view to sexual immomlity, or prejudicial to the status 
of marriage; (3) Contracts declared at Common law to be 
contrary to public policy; (4) Contracts made void by 
^', statute with a view to public policy. Before proceeding 
. with the classiflcatioii, it may be remarked that the word 

I r 

' contract in’dhe above connection must be used cam ^ram 

' '• -rh 

Wts; an agreement which cannot by any chance foe enforced 
\ ■ is really no contract at all* It is also obvious that the above 
.divisions n^ust considerably oveilap: and that (3) viz., '^con- 
^ ^ tracts contrary to public policy must really include the 
,X' whole lot; of course, crimes and civil injuries arc contrary 
' to public policy. But the term “contracts contrary to public 
.; policy" must be taken to mean that residuum of void con- 
^, tracts which are neither criminal nor immoral, nor yet 
legislated against by statute, but which the judges on 
^ grounds of public policy refuse to allow the Courts to foe 
used for enforcing, because the evil of enforcing such 


agreements would be even greater than the unnustakeahk 
evil of allowing an agreement to be violated withi&t ' 
V remedy* To this wc shall return later* ’ > 

Division (t) calls for little comment. It is. obvious that ■ 
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The I0CU& classicus on the sutiject h Allcit v. Rescoiis,^ in 
Which a contract to beat a nian was held illegal and void. 
So iiT Popletl V. Stockiiale^ it was hold that the promised 
payment for printing a libel could not Ijo claimed. 

It matters not whether the agreement itself constitutes a 
criminal conspiracy, whether the cause or con^^ideration or 
any part of it be illegal, or whether the agroeincnt were 
indirectly concerned with promoting an iliegai object, Tlie 
tendency is rather to make the rule more Strict ^ ex turpi 
cattsu um vritur acihJ^ Ihil if the illugal object is as yet 
wholly intact^ and no part of it is carried out, there is held 
to be still a incus paititatfue, so that the party who has paid 
the price (not being in part ikiu'U>) can recover it back.^ 
So also, if the illegal object is known only to the defendant, 
the parties not being itt pan thlicto, the plaintiff is entitled 
to sac,® though it is not always easy to say wdicllier in 
contract or in tort. But it must not be supposed that the 
Court will undertake to weigli precisely the measure of 
moral guilt to see wliich of the t^vo parties is the worse* 
If any part of an illegal purpose is carried out, the usual 
rule prevails, vi^-, in pan dciicto potior cst condiiio dcfcmlaithJ^ 
Division (z) also requires little comment. The autho* 
rities arc not very exhaustive, but as far as they go, the 
rules about immoral contracts arc practically the same as 
the rules about criminal contracts. But at might be ex* 
peeled, even the general rule against immoral contracts is 
ofimuch later date. Although it seems to have been implied 
in some earlier decisions, yet it was not until 1866 in Pcarcc 
■ v> Brooks'^ that it was expressly decided that a contract 
having an immoral object w'as void. In this case the 

‘ ' fi6S?], ^ Lev, 174. * D335}, I R}:in & \U»ij<ly ^37- 

■ S^v. [lS<)2\, 3 Q, n. 724, 

^ V, /Uvftin [X376J, 1 Q, n* D.j C. A. JOO, and J^arJtry v, 

# * ph; 154, ^ V. [1^52], 1 1 >. M. & U- ( jOo . 

TAoffipgH H Q- B. D. 741. ^ L, R,, i Ks, aij. 
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plaintiff failed to recover the hire qf a broughami;l?^ause 
to his knowledf^e the defendant was a prostitute^ and 
quired tlic brougham in the coarse of her tmmota! .trade. 
It had already been held in 1853^ that contracts prejudicial 
to the status of marriage are void r m this case a marriage 
settlement contained a proviso which contemplated tlic 
separation of hushund and wife* and the proviso was held 
void* In Wiisim v, Cartiley- a promise by a married man to 
many after his wife's death was first upheld in the King’s 
Bench, but the decision was reversed and the promise held 
void by the Court of Appeal on the ground that such a 
contract involved disloyalty to an existing njarriage j and 
Farwcll, L*J,, held it to be actually immoral. 

There are still a few points to clear up* It is obvious 
that a criminal or immoral contract will not be helped by 
being under seal* Out what if the promise is under seal 
(and itself ]awfal)i and the consideration something criminal 
or immoral but a thing of tlic past ? Of course past con* 
sideration is no consideralifm ; but if the past consideration 
were a crime, would that be sufiiricnt to vitiate an other¬ 
wise valid contract ? There is to out* knowledge no case on 
record in which it lias been decided whether a past criminal 
consideration will vitiate an otherwise valid contract. 

In Gray v, Malthins^ a bond for £yoo given in respect of 
past illicit cohabitation was held valid on the ground that 
past consideration is no consideration, and therefore the 
bond, being otherwise valid and not requiring any coo-- 
sideration to support it, must be upheld* And because the 
bond was valid, the Court refused to order it to be delivefe 4 
up: at the same time the Court also refused to order 
'another bond to be delivered up, because the second bond* 
‘-which provided for future illicit cohabitation, was invaljdi-- 


I V. 3 D- M, & G, 9S9. 

* [igoS], 1 B.fC* A. 729^ 

^ [iSodJ* 5 Vescy iSi. 
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In jjfiither case was an action brought on the bond: the 
Conjt'iitTerely refused to order either bond to be delivered 
up. As regards the second bond (viz., in respect of future 
immorality)* the decision pointed in the direction of Pcarcc 
V. Brooks* But in the opinion of the present writer, the 
decision in Gray v, Maithias as regards the liist bond (viz,, 
in respect of past immorality), is pro innUi ijo longer to bo 
regarded as sound law, The decision in v- 

which is sometimes quoted in support of it, was really 
decided on quite different grounds. There arc three points 
to be urged; (t) The case of Gray v. Matthias (liioo) was 
decided at the very time when Lord MansficUrs untenable 
theories of moral obligation w'ero in vogue; and the Court 
nmy have considered that the man was under an eH\isting 
moral obligation to make some definite provision for the 
woman with whom lie Itad cohabited : but here it may be 
remarked that whatever Lord Mansfield may have meant 
by tlie word “ moralit must not be supposed to be the 
antithesis of immoraiin tlie sense of Pcarcc v* Brooks* 
{2) The case of Gray v* Matthias w’as 66 years before Pearce 
V. Brooks^ and though one of the decisions in the former 
case may have pointed towards the conclusion arrived at 
in the latter, yet that conclusion can scarcely have been 
settled law at the earlier date, (j) The decision in Gray 
V* Matthias must be considered as pro tanio over-ruled by 
the diduYii of Bowen, L,J., in Stewart v. Casey “ h 3 ow tho 
fact of a past service raises an implication that at the time 
it was rendered it was to be paid for; anti, if it was a service 
which was to be paid for, when you get In the subsequent 
document a promise to pay, that pronuFc may be treated 
either as an admission which evidences, or as a positive 
bargain which fixes the amount of that reasonable remti- 
neratienf on the faith of which the service was originally 
.■ JC^'ndfired/^ In otber^ords* the past consideration and tfic 
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. subsequent promise should,' if pobibte/be r^^rded as one, 

j ► - 1 ' ■ 

',. and the same transaction* ^ 

■ ■ ^ I I 

'/V' In Stewart v. Casey the past consideration was a 
f'J able ope; but if the past consideration were something' 
; ,^criniinal or immoral, then presumably so much the worse 
,for the whole Lransaction* 


Division (3), vi^-, contracts contrary to public policy, is 
the most extensive and indefinite. It is merely a misccl- 
; ■ laneous residuum of contracts which cannot be avoided oh 
arty other grounds, and yet which the Courts, on grounds 
public policy mercl3^ w-ill refuse to lend themselves to 
enforcing* It were difficult to subdivide them without the 
I subdivisions overlapping each other, and even overlapping 
■ ‘the other divisions- They include contracts prejudicial 
to the State as amongst other nations, contracts likely 

■ ' to interfere with good government and the administration 
\ ,of justice, contracts to prevent persons from serving m 

■ the Army or Navj% contracts prejudicial to family life, and 
contracts operating unduly in restraint of trade. This 
part of the law of contract, viz,, the invalidity of con- 


^ ' tracts contrary to public policy, must necessarily consist of 
'Case law; for whenever a contract is made void or illegal 
/"'■ by statute, it is thereby transfcired to some other division, 
X. gaming and wageting contracts arc novir void by statute 

'.and not for public policy merely* 

■ m w -I- 

^ ■ In Mitchel v* Reynolds^ a contract in restraint of trade’ in 

1 . ■■ 1 

‘/a particular parish %vas upheld; but there was an 


dkinm that if the restraint was to be general throughout ] 
^-. the- kingdom, it would be void as being of no benefit 'to 
party but only oppressive: subsequent decision^ qp' 

\ ;contracts in restraint of trade have apparently altered . 
' ' least developed the rule, to which we shall revert later;, \ 
' lii' V* Slantern^ a bond given to stifle a 
tiori.’for perjury was held void: there is no law ' 
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abandonment o£sl prosecution; bntthe bond hold **void 
by thi&'Common law * * . , for the public good,*’ Hut if the 

, injared party may have either a civil or a criminal remedy^ 

■ such'aji agreement is not invalid;^ unless the offence is 
one of public concern, in which case it must not be 

' compromised,^ 

In Low V, Peers^ a contract in rci^traint of marriage was 
held illegal and void ^ it mattered not that the contract w-as 
by. deedj and consequently required no consideration to sup¬ 
port it: there consideration which was contrary to public 
poficy> and that spoilt it 

In Dc C&sia v* a wager that Monsieur Le Chevalier 

d*Eon was a female was held an unlawful contract, ns coti- 
tiary to public policy, because it tended to produce indecent 
evidence and to affect the interest of a tidrd party. 

In Allicrfiiid V. Bcard'^ a bet on the hop duty was held 
unlawful, as tending to exprise the amount of the public 
revenue. 

In Gilbert v* Sykea^ a bet on the life of Napoleon was held 
unlawful, on the ground that it gave the one party an inter¬ 
est in the life of the king's enemy, and the other an interest 
in his assassination, 

■ p 

' These three last cases were decided previous to the 

' Gajaiing Acts; such contracts are now void by statute. 

In Card v. Hope'' a contract by deed, which bargained for 

j * 

the appointment of a certain person as officer of a ship, was 
held’ void as contrary to public policy, because the public 
ought to have a better test of a man’s capacity for such a 
post, tJiR^ the fact of him or his friends having the means to 
pay, for it. 

In De With V. Hendricksp a contract for raising a loan for 
aiding the Greeks in their war against Turkey was held void ; 

I 

: ^ ^ Cff* V. ^Ipffllinaris Co. 11875], L. R,, 10 Ch. 397. 

[■; * 45 Ch. D., C A. 351- 

4 Bilriows * IJJtSI, Cowp. 739. ^ [178S], z T. Rh 6ia 

16 Kaat (50. 3 B. & C. 6Ci. ^ [18143. 1 Bing. 31& ’ 
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- . for such a 'thing .irtight .tend to entangfo England in a.wr 
Mth which as yet she had no concern. . . ' 

In WellA V, Foster the assignment of a civil service pension 
was held void, because the pension had been granted not 
exclusively for past services but also with a view to future 
services: if the pension had been exclusively for past services 
it might have been validly assigned; but as the pension had 
been granted with a view tn possible future services, it would 
not be to the public interest that he should be deprived of U. 

In Malian v. the contract was one in partial restraint 
of trade: the defendant had been articled to a surgeon^ 
dentist for four years, and liad coveiiaiiled not to practise 
as a surgeon’dentist in London, or at any place in England 
or Scotlaftd where his 7 nasier practised during the four years: 
ft was held that the general object of the agreement w^as 
reasonable^ vi^*, that the defendant should learn dentistry; 
that the covenant not to practise in London was valid; that 
the more general restraint was invalid, but severable from 
the valid part of the agreement: therefore the restraint w'as 
held enforceable so far only as it was valid. 

.. Pilhinghn \\ Scott^ was another case which involved the 
■ question of an alleged restraint of trade. The action was in 
■tort; It was brought by a crown-glass manufacturer against 
another master for wrongfully harbouring th<^ .plaintiff^s 
.. servant* It was alleged that the original contract was in 
restraint of trade and not supported by adequate considera- 
' ;tiop, because the servant had agreed to serve plaintiff for 
’ 'seven years and yet be liable himself to a month's notice* 

■, But it was held that the restraint was reasonable; and that 

* L 

. there was consideration, into the adequacy of which the 
'Court need not inquire, . ‘ 

; ' The case of Egerlon v. Earl Brownlow* was not strictly a' 
case of contractj but of a will. It was held, how-ever, tbit 
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any transaction which has for its object the obtaining of 
+ ' 

titles and dignities by corrupt means and peerages otherwise 
than for merits is pro ttinio contrary to public policy and void* 
In Expo^iio V, Bowdai^ an addition was made to the prin¬ 
ciple of De Wuii: V. Ilendrich (1S24) : not only is a contract 
illegal the object of which ts to aid and abet hostilities on 
' either side in a foreign war in which England has iia 
concern ; but whenever England is engaged in wavj even 
peaceful trading (however innocent in itself) at an enemy's 
port is illegal for a British subject without special licence 
from his government, so that a contract with a view to such 
trading is void* 

The most iuipoitaut ease of a contract in restraint of 
trade is Maxifn-Nordctt/cldi Gun Co, Nordcttfcldtr The 
defendant had covenanted to abstain hjr 25 years from 
acting in any business likely to compete with any such 
business as the Company might carry on: this was held 
void* Hut the defendant had also covenanted to abstain 
for 25 years from acting in any business as'manufacturer 
of guns, gun-carriages* gimpowder, and ammunition; this 


was held to be severable from the other covenant, and 
as for valuable consideration, vh,, jf2S7,5f>o, the post of 
managing director at £2^000 salary and commission on 
profits—fair, just, and reasonable* 

It had been thought since MaUatt v. May (1843), that a 
restraint on trade sliould not be unlimited as to space; 
but between 1843 and 1894 there was such vast improve¬ 
ment in the means of locomotion as to make space of 
much less importance. So it was accordingly held in 
Maxim-NardenfehH Gun Co, v, Nordcnfddt (C. A,, aihrmed 
by H* L*), that the covenant not to pursue certaiu specified 
trades anywhere for 25 years was (under the circumstances) 

■, reasonable between the parties; and that it vas not detri- 
' mental' to the jiublic interest^ because it was to secure 



[iSS?}* 7 Ji- St D. 763- 

' - r , r r 


^ L* R* [1893], X Ch. 630., nml rii^ 94 ]p A* C 535* 
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'^tO; an English cohtipany the inventions and. biisme^a of a 
foreigner, and so encouraged rather than restricted trade 
/in this country. But the decision stopped short of en¬ 
forcing a covenant not to engage in any business liable' 

/ to compete with the company j for this was held unrea- 
. sonable, unnecessary^ and void. Agreements have also been 
. held void as tending to interfere with the rights and duties ^ 
^ ' tsf parentage* Thus in Humphry^ v* Polak^^ it ^vas held that ■ 
an agreement whereby the mother of an illegitimate child 
^ agreed to assign ali her rights to the custody of the child, 
and to be relieved of maintaining was void : as regards, 

- custody of children generally, the Court is still allowed a 
certain discretionary power under the Custody of Infants 
Act 1873.^ 

In Hermann v. Ckarlemorth? it was held by the Court of 
Appeal {reversing the decision in King's Bench) that a 
* contract to procure marriage for a money pajment w'as 
a marriage brocage contract and void, and that as the 
. object had not been CEirried out the plaintiif was entitled 
to recover back money paid: it made no difference whether 
the contract related to a particular person or to a whole 
cl^^of persons; the essence of the mischief was that such 
contracts were against public interest* 

Another question of public policy was decided in Etard 

\ V. 

1 . ■ ' ' 

It was not a case of contract but of a will; and it was - 
held, that any condition directed against entering the navaf ' 
or tnilitary services was void; as in this particular case tKe.y 
;. cortdilton was of the nature of a forfeiture, the bequestiftfaS"; 

. '.held absolute* The condition was held void on grounds ■■ 
\ of public policy* and the same limitation on the fregddm . 
pf bequest would presumably apply also to freedoaf"'^ 
contract. 


ilf 






KU JSi £19011 * li. B. J85. 
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fiut all th^se restrictions on freedom of contract must 
be taken as subordinate to a more general rule of public 
policy. Ft is only ’v\'hen the evil of enforcing a particular 
species of contract would be greater than the evil of inter¬ 
fering with freedom of contract that the Courts will refuse 
on grounds of public policy to enforce it. In Pyinthig and 
Nnmtytcai Co, v, Sampaotp tltc Court rejected the plea that 
a covenant to assign future patents was contrary to public 
policy as tending to discourage now inventions. “ If there 
is one thing which more than another public policy requires 
(jjtr Jessel, M.R.), it is that men of full age and competent 
understanding shall have the utmost liberty of contract¬ 
ing, and that their contracts, when entered into freely and 
voluntarily, shall be lield sacred and enforced by Courts of 
justice* Therefore you have this paramount public policy 
to consider, that you are not lightly to interfere with this 
.freedom of contract.*’ 

R. L. Marshall* 


(To he iojitiniicdJ 


in.—BETROTHALS AND MARRIAGES IN 

GERMANY* 


A BETROTHAL in Germany is a very important matter. 

When a couple become betrothed it is customary for 
the parties to exchange rings, and during the time of be¬ 
trothal for the woman to wear the ring on the third finger 
. of the kft hand and the man to do likewise. After marriage ^ 

I 

^ ..th^ ^Enan places the same ring on the third finger of the 

I ■■T . 

/■ hand, and the man does the same, as in Germany allt 
y: married men wear wedding rings* 

(I ' ' ■' ' ^ 


* t*®7S]ij L R., 19 Eq. 465. 


I 
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X , - Whether a betrothal is in the nature of a contract' or 

1 1 1 ■ 

simply a promise by one party to marry the other is not at 
all -clear, and the most eminent legal writers differ upon tbU 
point. The better opinion seems, however, to be that a' 
betrothal is a contract by which two persons of oppbsite 
sexes promise to marry each other. 

In Germany there is no breach of promise of marriage 
.action as in England, ns it is distinctly provided by the 
German Civil Code that no action can be brougiit to en^ 
force specific performance of the marriage, and a promise hy 
either party to the otljcr to pay a certain sum as damages 
in case he or she docs not enter into the marriage is a 
nullity^ 

In case, how^cver, either party refuses to enter into the 
marriage, then he or she has to pay the other and to their 
respective parents, or to such persons as have stood in 
'' the place of parents, such damages as they have sustained 
by reason of having, in expectation of the marriage, meurr^"' 
expense or entered into engagements in anticipation therfof 
Further, the party in default has to compensate thiyoihcr 
for any loss he or she has sustained in his or her prcpertyt 
Or in his or her position, by anything he or she has dl!be in 
anticipation of the marriage. The damage to be paid, ib 
only to be such as is reasonable under the circumstances 
of the case^ Compensation need not however be paid if 


'there was a good reason for either party refusing to marry 
,the other-^ Should, for example, the intended bride give op 
a situati6ii or refuse to accept one, then she is entitled,to, 
/‘;,icliiin compensation for the loss she has sustained. Further, 

' ^ should one of the betrothed parlies, through a wrongful act 
^fiunitted by him or her be the cause of the other with* 

^ from the betrothal, then the party who is in fault 

compensate the other m manner as hereinbefore then* 

■' tioiped* A-woman who is of blameless character and has'- 
perihitti^'the^ mih to whom she is betrothedrtobai^'c^al 

■ I I’ -r r ■■ 
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knowJedge of her can, if the man withdraws from the be¬ 
trothal or causes her withdrawal as herein before mentioned, 
.claim from him monetary damages. The claim to damages 
cannot be assigned and does not pass to tlic heirs unless 
the same is admitted by agreement, or an action has been 
coihftienced in respect thereof. It is not necessary that the 
woman should be criceinic in order tliEit she may substantiate 
lier claim, neither does it make any difference to her claim, 
should she have been the means of causing the man to 
seduce her 

In case no marriage takes place between the betrothed 
parties, each has the right to demand from the other, 
according to the provisions relating to the return of things 
or benefits acquired by a person wlio thereby unjustifiably 
enriches himself, the return of the presents given to him 
or her, or as a pledge of the betrothal. In cases of doubt* 
it is to bo considered that the return of jnesents cannot be 
required if tlic hetrotlial has been put an end to by the 
death of one of the parties. Presents made before the 
betrothal need nnt hv. rtturned, neither need letters sent by 
the parties to each other, as they are not considered as pre¬ 
sents* The claim, as hereinbefore mentioned, which either 
party to the betrothal lias against each other is barred 
within' two years after the determination of the betrothal. 

As to marriages* it may be obscr\’ed that a man cannot 
marry until he has attained full age, ue., the age of twenty- 
one y^rs* an<l a woman the age of sixteen years; but a 
man can bo declared by the Guardianship Court of full 
age when be is eighteen years old, and a w*oman can 
obtain a dispensation pepnitting her to marry before she 
has attained the age ofSKteeii years, 

' If a person as limited in disposing capacity, it is essential 
for him before he can contract a marriage to obtain the ’ 
^ consent of his legal representative* Should the legal repre* 

‘ of such a person be bis or her guardian, and refuse 









!;4j6 ir>;;:®s^iRorBAi.s Atro 'MAR*tUcfia‘jH 'oEiU4^y^v .• 

^ . . ’ , . ' : ’/ ' ’’ 

life QQDsetLt}. then the^ necesrary consent inayp',6n " 

*'■ -1. j ’ W . .. V ' ■ ! ’ 

. application by the pei'son .refused, be supplied or givea;by‘^ 
the Guardianship Court* The Guardianship Court nwal.'; 

its consent to the marriage if the same is for the ap^l-1.^^ 
cant’s benefit, and it is in the Court*3 discretion whejthit’^ 
it will grant the application or not* A legitimate *child 
until he or she has attained the age of twerity-one years ' 
requires the consent of the father, an illegitimate child until 
it has attained a similar age^ requires the consent of ita 
-mother to marry* In case the father is dead* or id case 
he loses his paternal right according to paragraph 1701 <rf , 
the German Civil Code, then the consent of the mother 

I* 

suffices* Paragraph 1701 provides that in case the father. 

, ’knew (hat the marriage was void at the time it was entered 
^nto, then he forfeits his paternal rights and the paternal 
authority or power is vested in the mother* A cliild who 
has been declared legitimate does not in case of the 
father’s death require the consent of the mother to marry* 
In cases where the father or mother are permanently unable 
to give the necessary declaration, or where it is absolutely 
, impossible to obtain their addresses, then it is to be con- 
'sidcred that they are dead. A marriage entered into 
' without the necessary consent being first had and obtair^d 
" is neither void nor voidable*. • 


With respect to a child who has been adopted,, the '■ 

► * ■ 

j^iight to consent to the marriage of such a cliild is given 
\"to dhpse who have adopted the child* Should a^^anied 
''couple jointly have adopted the child, or should ope of 
./the 'married, persons have adopted the child of the oth^, ’ 
:tb^ the law applicable as heuinberore mentioned ' 
\/^pect.to a Intimate child, wm the exception of that'r. 


/not acquire .their right of cons^t ^ - - . > 


V'j^ttioli which refers to a child declared to be legitiinaf^^ 

, applicable* ' Should ' the legal relationali ip ' which ■ has 
aiiflen/by adoption be determined, the natural,par^ts'doi 
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The consent required to be given by the parent cannot 
be given by his representative or agent* In case the father 
or mother is Jimited in disposing capacity, the consent of 
the legal representative or agent is not necessary. Thus, 
in case the person whose consent is required is only tern- 
porarity limited in disposing capacity, then the marriage 
of the infant could not take place until ho attained the 
age of twenty*one, as the person who conld give his con¬ 
sent is incapable of so doing, and his legal representative 
is likewise in a similar position* 

Should the parent of a child of full age refuse his con- 
, sent to the latter*s marriage, then the Guaidianship Court 
may on application by tlic infant supply such consent, 
and must do so if the consent has been refused without 
good cause or reason. The Court should, before it gives 
its decision, and provided there will be no great delay 
and no heavy costs will be incurred, hear the relations 
both by blood and marriage* As a matter of fact, it is 
only in such cases where a person has been declared of 
full age before he or she has attained twenty-one, that 
the afoiesaid application is necessary* 

No person is allowed to marry before his previous mar¬ 
riage has been dissolved or declared a nullit3\ A marriage 
is dissolved by the death of .one of the parties, by the re¬ 
marriage of the husband or wife of a person who has 
been declared dead, or by divorce. Should persons who 
are a^ady married, desire to re*marry, by reason 
of there being some doubt as to the validity of the fii'st 
marriage; there is no necessity that the marnage already 
entered into between parties should be declared a 
nuilityn* Where an action is comn^enced for a declaration 
of -nullity or of restitution against a judgment which has 
dissolved a marriage or declared the same as being a nul¬ 
lity, tho parlies thereto cannot contract another marriage 
- until the suit so commenced as aforesaid is determined, 
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\ ^ . I ■. r^. 

utiless the action has not been commenced until after th^ 

' ■ ^ I ^ ^ 

.prescribed period of five years, ^ \ 

No marriage can be entered into between parties wbd/ 
a¥e related by blood in the direct line, nor between brothers'- 
and sisters of full blood or half blood, nor between those 
who are related by marriage in the direct line. A tnarri^e 
is void if entered into between relatives by blood or ,t>y ; 
marriage^ contrary to the aforesaid provisions. Neither 
can persons, the one of whom has had illicit interco^tse 
with parents, grandparents, or the descendants of the 
other, contract a marriage. If, however, sucli a marriage 
is entered into, the sa ne is not a nullity, neither can 
proceedings be taken to set it aside. Relationship by 
blood within the meaning of the aforesaid provisions, 
.exists between an illegitimate child and its descendants 
on the one side, and the father and his relations by blood 
on the other side, and this, though it is provided by the 
German Civil Code that no relationship exists betvrccn an 
illegitimate child and its father* 

A person vs*ho has adopted another, cannot marry the 
person adopted or his or her descendants, so long as the 
legal relationship arising out of tlie adoption continues. 
Should persons who stand in the aforesaid relationship to 
each other contract a marriage, tliis does not effect the' 


validity of the same, the only result is that the legal 
'obligation which arose by tlie adoption comes to an end. 

Further, a marriage cannot he entered into be^een 
^divorced person and the person with whom the divorced ’ 
,V|^rty has committed adultery, if it is slated in the judgip^ot ■ 
4 hat the adultery has been the ^und of the divorceV ^A:^ 
’'dispensation can however be granted by the proper auttio- ■ 
intyt releasing the divorced person from the ’afpre 58 iai 4 ‘‘ ■ 
.j^^visipn. Should a marriagq be contracted withqtiC pb% 
'tafomg the necessary dispensation, such marriage li widj}'/ 
bdjt.ljf'after the /marriage a dispensation is o.btaijr(ledr^theii/o' 
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. sttcl); matriage’ is to be considered as valid from the com- 
. mjfiiirtcetnetit, froni the time the parties were married. 
'SnoH dispensation however, must ho obtained before such 

■ h 

a TOarriage has been dissolved or declared a nullity. 

A woman cannot marry again until ten months from the 
: djs8<?Iution of her marriage, 1.1,, where the marriage has 
b^n determined by the deatli of her liusband, or by divorce, 
or ten months from the time when the marriage has been 
■declared a nalUty, unless in the meantime she had given 

1 

, birth to a child. A dispensation, however, may be obtained 
by her, releasing her from these provisions. A person who 
has a legitimate child, which child is not of full age, or of 
which he is guardian, can only contract a marriage after the 
Guardianship Court has granted him a certificate that be 
has fulfilled the provisions of paragraph of the German 
Civil Code, or that he is released therefrom. Paragraph 
1669 of the Crxie enacts, that in case the father is desirous 
of marrying again, then he must notify the Guardianship 
Court of such his intention, and at his own costs lodge with 
' the Court an account or particulars of the property com¬ 
mitted to his administration, and in so far as there is a 
community of the property between him and the child, he 
must arrange to settle matters.- The Guardianship Court 
is, however, empowered to grant a settlement of the matter 
to take place after the marriage of the father. In the case 
of a continued community of goods where a participating 
descendant Is not of full age or is under guardianship, the 

I 

surviving spouse can only marry, after the Guardianship 
Cptirt has granted him or her a certificate that he or she 
has fulfilled the obligations imposed upon him or her by 

■ paragraph 1493, sect. 2, of the German Civil Code, or that 

■ .hi or she is released from such obUgations. Sect* 2 of the 
''"iaiS, paragraph euacts, that should the surviving spouse 
% intend to re-marry, and a participating descendant is not^ 

1 B. J 1 

age* or is under guardianship, then he or she m^si, 
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notify tlie Guardianship Court of such intention, and Ipdg® 

^ ^ ^ 

an account or particulars of the common property with the 
Court, dissolve the community of goods, and arrange, to 

* _ ^ j, 

settle the matter. The Guardianship Court can order tftut" 
the dissolution of the community of goods need not take 
p^ace till the marriage is entered into, and postpone 
" time for settling n^atters. 

Persons who are in military service, or in the service of 
' the State, and who require permission to marry, cannot 
marry before obtaining such permission. Foreigners who, 
according to the State law 5 , require permission, or a certi¬ 
ficate to marry, cantiot niarry before they have obtained 
such permission or certificate. 

As to the form of maniage it may bo observed that, 
before a marriage can be entered into, there must be whal 
is called an Aitfgehoi” ’which literally translated means 
“publication/* but in an extended sense signifies all those 
preliminary proceedings which parties desirous of marrying 
must take in order to enable them to marry and wliich 
precede the marriage, thus: the parties must appear before 
the competent official'or Registrar {Slandt%hmnUr) and pro¬ 
duce to him their baptismal and birth cei tificalcs, furnish 
him with particulars as to where they reside, occupation 
(if any), the names of their respective parents, etc.; upon“ 

' which their names—after other minor formalilics have taken 
place—are written on a list, and which list is hung outside 
, ;pf the Town Hall of the district in which the parties 
*■ ne^de, and’within a period, of three weeks after the parties 
-.have given the aforesaid notice of their intent ion to marry, 

' the, marriage may be entered into. In case the marriage 
. is not concluded'within a period of six months after' 
notice or pubHcatioiij then the notice becomes 
Should one of the betrothed parties be so aeriouaiy. 1 j!i: as 
not to pernut^Of a postponement of the nianria^e/^'n ih 
SMch a case the ftOtice Of publication may be 
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A desperation may also be obtained from the proper autho- 
dty'^tepdering it unnecessary to make the publication. 

The marriage is entered into by the parties appearing 
r^libnally before the Registrar and respectively declaring 

■ ' d ’■ 

in each others presence that they intend to marry each 


other. This official must be prepared to accept the de^ 
‘ daration* Such declaration must not be a conditional one 


or be made subject to any time limitation. The Registrar 
most, in the presence of two witnesses, ask the respective 
parties intending to be married, each separately and one 
after the other, if they are desirous to marry each other, 
and after the parties have answered the question in the 
affirmative, then the Registrar states that, according to 
law they are legally married persons. Those persons who 
have been deprived of civil rights cannot during the period 
of deprivation act as witnesses, neither can such persons 
who are not of full age, but those who are related by 
blood or by marriage to one of the betrothed parties or to 
the Registrar may act as witnesses. The Registrar must 
make au entry of the marriage in the marriage register. The 
omission of the Registrar to ask the necessary questions or the 
declaration b}" Idm that the parties are married, the fact that 
two witnesses are not present, or ttval the witnesses were 
jneompetent, does not affect the validity of the marriage. 

The marriage should he cntertnl info beftn-e a duly niilbo' 
rised Registrar* A competent Registrar is such an one in 
whose district one of the betrothed parties has his or her 
domicile or residence. If neither of the betrothed parties 
has his usual domicile or place of residence within the 
Empire, and if one of the parties is a German, then the 
highest authority of the State to which the part}’ who is 
a German belongs, and which has the control of these 
riijnttexs, names the Registrar, and if the partv belongs to 
ho State, then the Imperial Chancellor designates him. If 
fttc several Registrars who arc comf^ctent to perforin , 
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the marriage ceremony, the parties to the intended 
can designate which one they please. Further, it is 
mitted to a Registrar of the proper district to give a writteri'- 
auLhority to the Registrar of another district to perforna the 
marriage ceremony. 

The marriage is in every case a civil one^ but the parties, if 
they so desire, can have it followed by a religious ccreniony^; j 

Henry Happolo. 


IV,—THE PROTECTION OF PRODIGALS. 

b" 

O NI' of the problems of a complex civilUation is whether 
spendthrifts shoulil not, at the in>tanccof their families, 

] -be protected from the consequences of their eccentricities. 
Prodigals were protected by the Roman law from the 
earliest times, a law of the tudve tables providing that 
madmen and prodigals, although of full agr, should ha under 
curation of their next-of^kiii (ag/ifiidt or if they liatl purntg* 

‘ nati or such only as were unqaalitied, then, thciV curators 
duly appointed. The civil codes of mos^ Latin or quasi- 
Latin countries, such as France, Felgjtim, Holland, Italy, 
and Spain, contain provisions for the piWection of prodigals 
based on those of the Roman lavv, and'Gennany, Russia, 
: 4 hd Japan, in preparing their latest civil codes, have bar- 
‘ .i^wed the principle, and, to u certain extent, the practice in 
this particular from the Code Napoleon, The similar enact- 

' 4 

’ fnentsin force in Lower Canada and the Union of South Africa 
"V ■ * 

^ are due to the respective influences of French and Roman- 
' Dtitch law on the legal systems of these countries^ The 
^ British Islands and the Uniti:d States of America are prac-' 

. tlcally the only important countries in which no protection 
is afforded to unfortunate pi^rsons possessed with d mania' 
Tor spending money without reference to their means, such 
' ^ imrtiuoity being due doubtless to the exceptional ■ ri^ard 
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entertained by the Common h\vf of England for the Hberty 
of the subject. A similar feeling has retarded the growth 
of the movement for the recognition of drunkenness as a 
form of disease and the protection of dipsomaniacs, and it 
is only within the last twenty years that, by the passing 
of the Vexatious Actions Act 1S9C, ihe Courts have been 
v^tnpowered to restrain anotiicr class of eccentric spendthrift 
; —the habitual litigant. 

It would appear, however, from the judgments of the 
Court of Apical and the speeches in tlie House of Lords 
in the case of the Marquess nf Ailesbury^s Settled Estates,^ 
that the tendency of irioderri legisJation, as cxemplilied on 
that occasion by the Settled Land Acts, is to subordinate the 
wishes and feelings of an individual family to the well-being 
' of an entire neiglibouihix^d, and it is nrd a fur cry from that 
decision, the effect of which would luive* been to transfer 
an cstab' from an tmpo%‘ci [, 4 K‘d laudfuvner to a \vonltby 
magnate to the material advantage of a rural popiiUfion, to 
some such system as obtains in C’ouLineiital countries for the 
transfer of llic property of an iiresponsible prodigal to his 
duly constituted tnislee* 

In certain cases %vlicre rockiest prodigality is combined 
with mental incapacity, senility or decay caused hy excesses, 
^overwork or oflier similar cansts, although the patient’s 
condition does not Jemaud the restr4Liut of his peisou, his 
property may, under sect* i iC> (1) {d) of the Lunacj' Act iSgOy 
bo protected by the appointment by tlu' Ma 4 er in Lunacy 
of a person to ext'rcisc ci?rlaiti of the poiwi s of a coininrttee 
of his estate, and iu such a case no reference to lunacy 
appears in any of the documents in the inaiter. There are, 
howiver, obviously many cases of prodigality ubich di^ not 
come witliin the piirvicsv of this suction uliich virtually 
fi^quircs actual demonstrable disease as \rt]ll as incapacity 
in the man age incut of affairs. 

I« R. I1S9JI1 1 lIk hSyjj. A|>i^ O' I’. 35U. 
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It has been suggested that the justification for the pro¬ 
visions on this subject to be found in Continental civil codes 
is the limitation placed on the disposing capacity of testators 
by the laws of these countries, under which a man's relations 
may be ^=aid to have a kind of statutory reversionary interest 
in his property, but u careful survey of the subject lends to 
rebut this presumption, the hVeiich civil code, for instance, 
expressly providing that the property of a protected person 
shall be utilised for the benefit of that person, and that the 
family council to be called to consider the tpicstion placing 
a person under protection shall nuisist of people wfia. under 
ordinary circumstances, would not inherit :iny interest Ju the 
estate of that person. 

Xu the civil code^i of most Conlhit-ntal countries piodb 
gality is treated under the same heading that provides for 
the ‘^interdiction'' of insano persons frojii exeicising the 
legal privileges of ordinary citizens, hui a careful distinction 
IS drawn between the irrespou-^ihlo and the reckless, the 
French civil code providing that prodigals Si> found by a 
family council may be forbidden by the Court to bring- 
actions, effect comproiniscs, borrow, give valid receipts, 
or alienate or mortgage property without the assistance 
of an adviser to be appointed by the Court. The German 
civil code, however, regards the prodigal with less tender¬ 
ness, classing him with hinulirs, habilual diniiKaids, and 
feeble-minded poisons, but hi tliis code nl^o u clear distinc¬ 
tion is drawn between insanity and prodigality, contracts 
entered Into by persons interdicted on account of insanity 
being void, whereas contracts entered into by persons inter¬ 
dicted on account of prodigality are voidable only, ami can 
be subsequently ratified by the lawfully constituted adviser 
to the prodigal. 

In France the procedure for the appoinlmcnt of an adviser 
to a prodigal is for an appheation to be nmde ex parte to 
the Court of First lualancc by any of his blood relations 
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who have obtained the fiat of the procureur, when, if a case 
for investigation h made out, the judge will diiect a fan illy 
council to be convened, and on receiving their report con¬ 
firming the allegations of prodigality the Conit will examine 
the defendant In Chambers, and if the charge is substan- 
tiatedj will adjourn the matter into Court where the inter¬ 
diction will be prononneed, not an ab^nluto interdiction 
as in the case of insane persons but a limited interdiction 
coupled witli the appointment of an advisor, in urgent 
cases an interiui interdiction can he obtained m Chau’ihers- 
It is submitted that somewhat similar provisions for the 
protection of prodigals migliL \Mth advantage be introduced 
into onr own legal sv^tem \vithont violation of nny of the 
carflinai principles of J^riglisli law. That there are numerous 
eases in which an injiirv is in Dieted, not only upon an indU 
vklual family but upon an entire iieigliboiirboodj by the 
reckless and wasteful prodigality of an otherwise normal 
individual will be admitted by most legal practitioneis, for 
tjnartcr of London has its opulent eccentric who 
has ruined himself and his family by indulgence in bis 
[jecnliar cnink, and every countryside bou'^ts a Folly in the 
erection of which a fortune has been wasted, it should 
be pointed out moreover to tlie supporters of tile threadbare 
doctrine that luxury and v\aste fain ess dest;rve encourage- 
mt'fit in 1h:d thv\' arr ginul for Irade, that tin' atloptioii 
of a system for the protection of piodigals would still leave 
ample scope for tuiieb extravagance and capriciousness, for 
in ordinary eases tlie income of the prodigal's estate would 
still lie available to him for the gratification of bis every 
whim and fancy, the effect of the proposed reform not being 
to prevent the man with ten thousand a-\'eav from pouring 
his income down a drain,but to prevent the man \vitb 
but ten thousand pounds, who bag already sqiiandeivd nine 
thousand in some sneh manner, from dealing likewise with 
the rest of his lortuuu, and becoming <lc[iendcut for the rc&t 
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of life on the bounty of his relations. Under present condi¬ 
tions it not infrecjgently happens that a prodigal is protected 
from himself by hewing made bankrupt by the rest of his 
family, either in respect of moneys which they have ad* 
vaiiced to him, or as the assignees of ordinary creditors 
whose rights they have acquirt'd by purchase, but such a 
subterfuge does not merit encouragement, for apart from 
the stigma of bankruptcy and the loss of civil and social 
arnenities it entails, the creditors are not infrequently placed 
at a disadvantage by the reduction of the dividend, owing 
to the admission of claims on the part of'relatives, w^hich 
although perfectly in order would not under ordinary cir* 
cumstauccs have hceu pressed. Another method at present 
adopted is for a testator or settlor to insert in a will or 
settlement a prodigalclause, by which the property is 
given to the beneficiary for life or any less period, or until 
he shall do or suffer any act, matter or thins v^'hereby the 
property becomes vested in any other ix;rson, the trust 
premises in that event going over to the other members 
of the beneficiary's family or to slrangers. Such a clause 
serves a useful purpose where the beneficiary has already 
given indications of prodigal tendencies^ bnt wliere it is in¬ 
serted indiscriminately it frequently acts as an unreasonable 
clog on the freedom of notion of n ralifmai ami priideiit 
person. 

It is suggested that the proposed reform might be con- 
'veniontly carried out by thti passing of a short statute 
^rendering the provisions of paragraph (u) of sub-sect, i of 
sect.- 116 of the Lunacy Act 1S90 applicable to persons 
who (to borrow the definition contained in the German civil 
code) “ by prcMligality expose themselves or their families to 
the danger of want.*' As we have already pointed outi itt 
proceedings under this particular section every^ precaution 
is taken that parties whose profUirty is being administered 
shall not be subject to the stigma of lunacy, their cases being 
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intituled, In tliG matter of the Acts 53 Viet* cup. 5 and 
34 ^ 55 Viet* cap* 65 and 8 Edw, VII cap. 47/' the Master 
in Lunacy having cognisance thereof being designated ** one 
of the Masters referred to in the above-mentioned Acts/’ 
with a special seal so describing him for use on these 
occasions. At the same time, to bring the matter under 
this jurisdiction would ensure clieapncss of procedure, there 
being no filing fees or charges for certificates of fund, etc*, in 
the Lunacy Office, and secrecy, affidavits used and orders 
made in this department not being piaced on the public file 
available for inspection by the curious* 

In addition to the customary undertaking by the receiver 
to be nppoiiitci.f hi the matter and the afhdavit as to his 
litticss, the ah'id'ivit tif kindled and the ad’iiia>it proving 
service of summons requited under this section, in prodigal 
cases :m aftidavit or affidavits A^onld liave to he filed in 
support of tho application showing tho necessity therefor, 
the extent and natnvc of the ]'»rodigars property, and citing 
numerous specific acts of prodig^iHty iu connection therewith* 
*Should tlio rcspouik-iit file a nulice of objection to the ap¬ 
pointment of the receiver, either on the ground that he was 
not a fit and proper person to be appointed, or that tho 
allegations ctmtained in the applicant's affidavit are untrue 
or do not justify the making of an Order fin a receiver* such 
objection woultl be heard in the first instance i>y the Master 
in ChainbcDs on the return of the summons, from whose 
decision oitlier party vould have a right of appeal to the 
Lords Justices exercising jurisdiction undcL’ tlio Acts with 
an ultimate appeal to the House of Lords* The Order ap¬ 
pointing the receiver would direct the proper parties to lodge 
in Court the title deeds of all landed property possessed by 
the prt>digal, and all mofievrs and securities for money be¬ 
longing to him, anil provide that the income tlmrcfroin (after 
payment of costs and discharge of outstanding liabilities) 
should be ptiid out to the prodigal by equal quarterly or 
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half-yearly instalments, subject to the usual evidence of life. 
Leave to vary and transpose the investments would be ob* 
tainabic by the receiver on application to the Court from 
time to time. 

It is submitted that some such enactment as is outlined 
above would remove a grave defect from mir present legal 
s^'sfenrij winch is practically nnic]ue in affording no protection 
to a type of character which is bound to be represented at 
no infrequent intervals among families who inherit riches 
and a taste for the pleasures of ricli men, 

tJuGii Rendli-L. 


V.—THE FRENCH JUDICIAL SYSTEM, 

Part II.—Criminal. 

T he criminal courts in France are the Triluiiial de 
Simple Police, Tribunal Cgnectionncl, t'our d\\ssises. 
Cour de Cassation and Haute Coiir de Justice. The 
Tribunal de Simple Police has jurisdiction over petty 
offences not involving over fifteen francs fine or five 
days’ imprisonment. The Tribunal Correctionnel is the 
chamber of the Tribunal de Premiere Instance set aside 
and exclusively ihwoted lo the lieariiig of misdemeanours 
und appeals from the Tribunal de Simple PolicCp its 
original jurisdiction involving offertces pnnialiable by over 
fifteen francs fine and over five days* imprisonment* The 
Cour d^Assises has jurisdiction over crimes triable by 
a jury—felonies—where the prisoner has been indicted* 
The Criminal Chamber of the Cour de Cassation is an 
appellate tribunal* Finally there is the Haute Cour do 
Justice, or High Court of Justice, winch is a rare and 
exceptional tribunal of criminal jurisdiction* It is com¬ 
posed of the Senate convened by decree of tUe President 
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of the Republic as a High Court of Justice. The President 
selects a magistrate from the metnbers of the Coiir dc 
Cassation or Cour cPAppel, who is charged with the dtifics 
of an attorney-general before the Court, and otic or more 
magistrates to assist him. It is an instance of a legislative 
bod}’^ being transformed into a judicial body, and in some 
respects it resembles a court of imprarhment. as it is em¬ 
powered to try the President of the Republic and the 
Ministers for crimes committed in the exercise of their 
functions. But its jurisdiction is not limited in this res¬ 
pect, as the Senate, on being convened as a High Court 
of Justice by decree, is empowered to tiy those accused of 
attempts against the safety of the State, which is practically 
high treason. Ordinarily tiicse offences, especially when 
they do not assiiinc an important political character, arc 
disposed of by the ordinary tribunals, the Senate only 
being convened aii a High (^^otirt of Jtistice under extra* 
ordinary circumstances; as, for instance, when it tried 
General Boulanger. 

One of the fuiHiamenl,il di-^tinrtions in French criminal 
procedure is the separation between the preliminary in¬ 
vestigation and proof of an offence and its prosecution. 
The lirst is a matter that rests almost entirely with the 
Juge dTnstraction, who is in no way a prosecuting officer, 
and who possesses no authority to do more than to collect, 
obtain and prepare in judicial form the evidence of a crinie. 
Once the evidence has been completed, the prosecution of 
the accused rests entirely with the adminislrativ^o part of 
the Government, that is to say, the public prosecutor, or 
procureur de la r^ptiblique. While keeping this distinction 
in iiimdj it is refreshing to see with what case and facility 
these two oflici.ils, following distinct and separate lines of 
work, yet labour in eiitifc accord and sympathy. The Juge 
d^Instruction is absolute master in the preparation of the 
evidence and documents relating to the affair, in the same 
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way that the public prosecutor—once the matter has passed 
into his hands—assumes sole and absolute control thereof* 
What is known as the judicial police (police judlclare) 
forms an ijiiportant feature of the French Crimmal Judicial 
System, The authority of some of these officers resembles 
in many respects that of ordinary police or committing 
magistrates, and yet they possess far greater power and 
independence in so far as the securing of evidence, the 
reconstitution of a crime, the preparation of the case, and 
the prosecution of the charge against the accused is con¬ 
cerned. The judiciaf police include the commissairtjs dc 
police, officers of gendarmerie, mayors and their deputies^ 
prosecuting officers, justices of the peace and Juges dTn- 
struclion. The latter form by far the most important of 
these officials. On the slioulders of the Jugc dTnstructicn 
is really thrown the brunt and labour of the administration 
of the criminal law, IIis functions and duty are unique. 
There is at least one for ever\' atTondissement appointed for 
three years by the President of tlic Kepublic from among 
those holding the title of judge or from among the assistant 
or deputy judges. On the commission of a crime the Jugc 
dTnstruction, either on his own initiative or on that of the 
prosecuting officer, hastens to the scene and makes a per- 
sonal examinatidn^ using all the ability and astuteness of a 
skilled detective in bringing to Jigljt the details of the affair; 
and in this way some of the Juges d'fnstriiction have become 
famous owing to their cleverness and adroitness in bringing 
to justice those guilty of the most abominable but apparently 
unfathomable crimes. The Juge dTnstniction works, how* 
ever, in strict harmony with the public prosecutor, who 
usually accompanies him in constating a crime; and among 
his arbitrary powers is the riglit to go to the liabitation or 
office of the accused (or elsewhere if necessary) and 
arty papers, books or documents, or other evidence mateVial 
to the charge against hum and place them under seals ahij^^ 
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remove them* When an accused is brought before a Jiigc 
d'instmetion the latter becomes for all intents and purposes 
a committing magistrate* He proceeds from time to time 
with the examination of the accused and other witnesses 
whose evidence is reduced to writing; iie has power in 
certain cases to admit to bail, and when his investigation 
is complete he cither discharges the acciiserl or sends him 
for trial before the tribunal having cognizance of the 
offence. 

One of the most singular yet effective features of the 
Frencl] Criminal Judicial System is what is kno^^n as the 
panic civile,” A claim f<jr compensation caused by a 
felony* misdemeanonr or simple police offence, can be lieard 
and determined at thu same time hy the same tribunal and 
hy the same procedure as the criminal charge. The person 
injured constitutes himself what is known as "partie civile," 
and has the right of lieing lii.*,vrd and represented by counsel, 
and awarded damages without the delay and expense of 
resorting to an indepciulcni separate action, Tlic civil 
remedy, altiiough connected with* is in no svay dependent 
upon the criminal proceeding; the two can be prosecuted 
together but need not be, as this is optionnl with the person 
injured or partio civile- 

French criminal law' is divided into:— * 

(a) Contraventions or police offences* 

(b) IVlits or misdemeanours* 

(c) Crimes or felonies- 

\Ve will consider these in their consecutive order, 

(a) Contraventions or police offences arc punishable by 
imprisomueiit for not less than one day or more than 
five, and a fine of from one to fifteen fiancs, and the 
confiscation of the objects or materuil seized, 

(n) Debts or misdemeanours are punishable hy imprison* 

', ment for not less than six days nor more than five years, 
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and where specially autliarized by law, the Court may 
deprive the offender from exercising civic, civil, or family 
rights; from voting or being eligible to election; from 
serving as a juror or otiicr public function; from carry¬ 
ing arms; from participating m the family conscil and 
various other privileges : by a fine and, where a party 1ms 
joined in the proceed iiigs as a par tie civile, by restitution 
or damages* 

(c) The penalty for crimes or felonies is corporal and 
degrading punishment, or only degrading punishment* 
Corporal and degrading punishments arc deatli; penal 
servitude for life or years; deportation; imprisonment 
with hard labour, and loss of civi! rights and imprison¬ 
ment. 

The death penalty {excepting military crime?) is carried 
out by decapitation, executions by means of the guillotine 
having officially^ existed since the decree of March 20th, 
1:792, 

All offenders triable by a jury must be sent before the 
assizes cm an acte d*accusation or written charge, which is 
drawn up by the public prosectitor, and must contain the 
nature of the offence which forms the basis of the charge, 
and facts and any circumstances which may add to or 

i 

reduce the penalty. The accused must be named and 
clearly identified. The actc d’accusation, or written charge, 
takes the place of an indictment in Anglo-Saxon criminal 
jurisprudence, and it only follows an arret dc renvoi or 
judgment sending the offender before a court for trial, 
which order is pronounced by what is known as Cliambre 
rfes mm en acct(s<tthjt, or cliaraber of accusation* This 
chamber is composed of a section of the Cour d’Appcl 
specially formed for this purpose, which convenes on the 
order of its x^resident at tile request of the public pro¬ 
secutor whenever necessary to hear the report of that 
magistrate and pass upon his application; and in the 
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nbsence of a request by the public prosecutor the cliain- 
her meets once a week/ The chamber passes upon 
the case immediately after he:inng the report of the 
. public prosecutor; if this is inipo^^siblej then it must render 
Us decision not later tlian whhin three days, Tlie judges 
■ composing the chainl>er ascerLairi whether there exists 
against the accused the proof or the indications of a fact 
designated as a crime by Lw, and if these proofs or indi¬ 
cations arc snfhciently serious to justify the pronouncing 
of an act of accusation. The clerk reads tu the judge in 
the presence of the public prosecutor all the documents 
in the case, after wdiich they jlvv left on liic tabic, together 
with any memorandum the partie civile or the accused may 
have furnished j but neither the partie civile, the accused, 
nor witnesses are present. The public prosecutor having 
deposited his appliciitiuii in w’riting, and signed by him, on 
the table, he and the clerk withdraw. Then the judges at 
once deliberate among themEcIves* and without communi¬ 
cating with anybody the Cumf, by one and the same 
juflgmcntj p,asses on the various connected offences {dchlA 
cofiHiixci,) which they lind among the documents produced 
before them. And here we -come to one of the most inter* , 
esting, and at the same time to the stranger the most 
bewildering feature of the French Criminal Judicial System, 
as was so well brought out on the recent trial of the auto¬ 
mobile bandits. 

Offences arc connected cither when tliey have been 
committed at the same time by several persons together, 
or when they have been comniitLtjd by differvni persons 
oral different times and places, but pursiiauL to an under¬ 
standing formed beforehand among them, either when those 
guilt.y have committed one in order to procure the means 
with which to commit the other, to facilitate it, to carry 
out its execution, or to assure its being unpunished, A 
Bttiking illustration of this, as I liave already mentioned, 

28 
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was the trial of the automobile bandits* In March last 
twenty accused were arraigned before the Conr d’Assises and 
a jur5% several of whom were accused of murders punish¬ 
able with deathj but not of the same person or at the same 
place; some of whom were accused of crimes punishabie by 
imprisonment for life: some for t\^cllty yearHj and some for 
offences only piiiiishable by imprisonment for ten years* Yet 
all the long hst of i^fh^ncL-s were so connected and so in¬ 
extricably woven togelhtT tliat they formed one contintjud 
narration of crime; aaid it is a cietlit to any system 
of criminal procedure that enables the linal hcariiig and 
disposal of such a series of crimes at one and the same time* 
Every one of the prisoners had a fair and impartial trial, 
and each offence was carefully and separately decided, the 
evidence relating to the paiticipation of each prisoner being 
distinctly limited to his rase; and while to a stranger tliis 
intermixing of different and separate crimes—calling for 
various degrees of punisinnent—may appear to he an unfair 
and unequal measure of justice, it is not so* hour rif the 
accused weie found guilty of murder and comlcmned t<i 
death, wdiile four were acquitted, the otiiors l»eing sentenced 

I 

to various terms of imprisonment ranging from deportation 
for life to imprisonment for one year, and in no single 
instance was one of the accused deprived of any right 
to which a person accused of a crime under Anglo-Saxon 
methods of criminal procedure is entitled to* 

A Cour d’Assises is held in each department to judge those 
whom the Chambre dcs mhe cn rtrewsa/ion has sent there* The 
Cour d*Assiscs is presided over by a councillor of the Cour 
d’Appcl appointed for this purpose, who is president* and 
. by two other judges taken either from among the councillors 
of the Cour cFAppel, or from the presidents or councillors of 
the Tribunal dc Premiere Instance of the place where the 
assize is held* These courts are held in the principal 
town of the departmenf every three monthSj anS oftener^ 
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if necessary. The president is charged to hear the accused 
at the time of his arrival in the court liousc, to sTimninti the 
jurors and to draw them \iy lot* In addition»lie is charged 
to personally direct tlie jury in the evercisc of their functions, 
to expose to them the affair they are to j'udgc, reminding 
them of thoir duty, and to presifle at nil hearings and 
determine the order in rt-hich those ctuitLesf to speak siiall 
be heard. The president is also invested with discretionary 
power in virtue td wliieh lie enableil to do whatever he thinks 
necessary in order b? discover Llie truth, the law charging him 
on his lionour and conscience to employ all his efforts in 
favour of its mauifestation. He is empowered during 
the course of tlie trial to cause to be produced and hear 
anj^ witness or oihcr cvfdonrc wljicli may be reveab^d on 
hearing the accused nr the witnesses, an<l which may appear 
to him to slicd any light on the facts in dispute* If the 
prisoner bus not chosen a lawyer, the Court appoints one 
to defend liiin. He ajvpeais iimnaiiacled and {inly accom¬ 
panied by guards to sec lie does not escape. The president 
asks his name, cliristian name, age, profession, residence, 
and the place of his birth, aii{i then he cautious liis lawyer 
that he imisl not say anything against his conscience or 
in disrespect of the Imvs, and that he must express himself 
with decency and moderation* The president vising and 
nneovered then addvcsso.s the jury thus : *' Ton sw^ear and 
promise before God and man to examine with the most 
scrupulous attention the charge Uuat has heeii brought 
** against X; not to betray either the inteiosts of tlic 
** accused or those of society which accuses ^ not io com- 
" mimicate with anyone until after your verdict; hearken 
“ not to hate, neither to fear or affection; decide accord- 
“ ing to the charge and the means of defence, according 
to your conscience and your perstmal conviction^ with 
** that impartiality and firmness wliicli becomes an upright 
** and free man*” Immediately afterwards he notifies the 
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^accused to be attentive to what he hears, and directs tiie 
clerk to read tiie order of the Chambn df^ mhc en acctmtion 
sending the case to the Cour d'Assises as well as the indict* 
merit (ijcU d\iccmtitiott)* After the public prosecutor has cx* 
plained the charge, the list of witnesses is rend hy the clerk 
and the witnesses are required to retire into an adjourning 
room, precautions being taken if necessary to prevcjit their 
conferring together ntxiut the charge or the accused before 
they testify. The witnesses are called consecutively, ac¬ 
cording to the order established by the public prosecutor, 
the president hrst administering an oath to speak without 
bate or fear, and to sa> all the truth and nothing but the 
truth. Then follows the most marked and radical feature 
of the French criniinal judicial 5>T;tem—the interrogation 
of wellnesses by the president. A witness cannot be inter¬ 
rupted, but when he has concluded his testimony, the 
accused or his lawyer can ask the president to put ques¬ 
tions to him ; and the president then asks the piisoner if he 
desires to reply to sxhat the wuincss has said against him* 
w^heruupon he or his lawyer can say whatever may be useful 
to the defence, either against the witness or his testimony. 
The following persons are prohibited from testifying: 
the father, mother, grund*father, grand*motlier, and all 
other ascendants of the accused or anyone of the accused 
present and undergoing trial; the son, daughter, grand¬ 
son, grand-daughter and all other descendants; brothers 
and sisters, those related in the same degree by marriage 
(iss ailth aux minm de^rh ); husband and wife, even after 
divorce; and informers who, by law, receive a public pe¬ 
cuniary reward. The jurors, tiie public prosecutor, and 
the judges can taku notes of whatever appears to them 
important, either in the depositions of witnesses or in the - 
defence of the accused. In every criminal matter, even 
in the case of an old offender, the president, after having ‘ 
charged the jury regarding the questions raised by the 



THE FRENCH JUDICIAL SYSTEM. 


4i7 


indictment (racte d'accusation) and the debates, warns the 
jury that if a majcirlty of them think that there exist 
attenuating circumstances in favour of one or more of 
the accused, ailbough recognised to be {guilty, they must 
make the following declaration : By the majority there arc 
attenuating circumstances in favour of the accused. Then 
the president hands to the foreman of the jury the ques¬ 
tions in writing they are to answer, together with all the 
documents and papers in the case, and having warned them 
that each vote must be by secret ballot, the juiy retire to 
their room which they cannot leave until they have decided 
on their verdict. No one Is allowed to go into tlieir room 
without written perinission of the president* and he himself 
caniiol enter unless lie is called by the foreman of the 
jury ?nd is accompanied by the lawyer for tlio accused, 
the public prosecutor, and the clerk; and the fact must 
be recorded in tlic official proceedings. 

i\. jury is composed of twelve jurors. If the case is apt 
to continue fur a long time or involves fiuestions that will 
prolong the hearing, the court may order at tlic time of the 
empanelling of the jury tliat one or two additional jurors be 
selected who act as jurors in reserve; and in the event of a 
juror becoming ill or otherwise incapacitated lie is imme¬ 
diately supplanted by the extra or reserve juryman wdio has 
participated in the proceedings and who is thus in every 
way qualified to act; and in this way mis-trials or tlic failure 
of Justice never occurs by reason of the original jury being 
reduced. 

Extraordinary means are taken to secure a fair trial so far 
as the jury is concerned, and to allow absolute independence 
in the casting of their ballots { in fact, the moment the jury 
retire into their room their conduct* delibtnation and ballot¬ 
ing arc fiuiTounded by every precaution calculated to insure 
perfect freedom of action and independence on the part of 
the individual juryman. 
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The Jurj- votes by written ballots and by separate and 
consecutive balloting at first on the principal fact, and if 
there is reason to do so then on the aggravating circum* 
stances, on legitimate eNCUSC, on tlie question of discietionj 
and finally on the question of extenuating circumstances, 
which the foreman puts to the jury’ whenever the culpability 
of the accused has first been determined. To this end each 
juryman on being caileii by the foreman is handed an open 
ballot bearing the stamp of the Cour dhVssises and the 
words: On mv honour and mv conscience mv declaration 
is—and tlie juryman Inmsdf fills in the blank space or 
he asks another juiymar. to do so for hhn, with the word 
“ yes " or ‘‘ no'" on a table s^> arranged that no one else can 
see what is written on the bafUdt Having filled in tile ballot 
lie folds it and hands it to the forcinatj who deposits it in 
an urn or box used e-\j>ressly f<tr this purtujse. Ijnmediately 
after each ballot the i^uilots are bm nt in the presence of the 
jury. This syslcin ol siKCessive balloting often thiows a 
tremendous burden on a jury, and it is (jiu^stioiiabJe whether 
under the cireumstanres an ordinary jmy is sufficiently qual¬ 
ified cither frrtin experituice t)r inteliigrijce tnj propeil)' pass 
upon the vast number of questions submitted tej them, In 
a recent case^—what the journals called *Mes scaiidales de 
Nice”—where there was a general acquitment rT all tlic 
accused, no less than 402 questions were submitted to the 
jury. All questions are determined by a majority vote and 
the verdict must say so although tlie number uf votes cast 
for or against the accused must n(>t be revealed. Having 
decided on their verdict the jury enter the court room and 
take their seats, wherenpou Uie president asks them what is 
the result of their deliberation. The foreman, rising, and 
placing his hand on his heart, says: On my honour and 
my conscience before God and men, the verdict of the jury 
h~\ 'riic verdict is then signed by the foreman and 
handed to the president in the presence of the jury; and 
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it i& also signed by the presitjent and dork. If the Court 
is cojivinced that while observing the necessary legal for- 
. malities the jury have lx!en mistaken on the ineritSj it can 
set aside the verdict and send the case to the following 
scssLons* No one has the right to request that this be 
done, the Court having authority to net solely on its own 
initiative* 

Deportation is essentially a political punishment, or 
rather a punishment for a politicai offence, and consists 
either in what is kuow'ii as deportation, whiirli means 
transportation and being restrained for life within a forti¬ 
fied enclosure, or simple dc[jortatifm—exile to some place 
prescrilicd by law heyond the Republic* In uithcr case 
ihc condeniiied must rtriiiaiii wlnu^c dejKTrtcd to but where 
otherwise he is practically free* 

Detention is also a punishment reserved especially for 
political offenders, Limi must bo for nut loss than five or 
more than twenty years* the offender being confined in 
one of the fortresses within tlie Republic determined by 
Presidential decree* 

A curious survival of an ancient custom is still found 
in the Penal Ct'Kie—stnuigoly encmE^h Liriicle 13—hy which 
a parricide coiidonuied to death is condneted to the place 
of execution in his shirt-sleeves, hare-footed, and with his 
bead covered with a black veil* Thus attired* he is exposed 
to the public on the scaffoKh while tiK' sheiiff reads the 
sentencOj ancl then immediately executed* 

Those condemned to penal servitude arc sent to some 
penal settlemmits, such, for example, as Guvanc or New 
Caledonia, the old offenders, and confirmed criminals being, 
as a rule, sent to the former. The prisoners arc employL’d 
in the hardest labour, dragging at thoir fi'Ct an iron ball, 
or hound Iwo-and-two liy i\ chain when ilie nafme of the 
work permits it. No one 60 VLurs of agtt can be sentenced 
toiJcjial serviLudOj such sonteucc being replaced by imprison' 
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ment- Convicts condemned to penal servitude for less than 
eight years are botind after the expiration of their sentence 
to continue to reside in the Colony for a period equal 
to that for which they were condetnned, while those 
sentenced for more than eight years must pass the rest 
of their life there. After a convict has served his sentence 
he can, on the express authoiisation of the governor* tem¬ 
porarily leave the colony, but in no case is he allowed to 
return to France. 

The court can absolve the accused if the fact of which 
he is declared to he guilty is not forbidden by a penal 
statute. As already noted, the jury may find the accused 
excusable, but a felony or misdemeanour is only excusable 
tn a case where and under such circumstances as the law 
declares it to be so. Thus blows, wounds, and even murder 
arc excusable if provoked by blows or serious violence ; and 
this applies where they occur in the day-time in. rei>elHng 
an individual climbing over or breaking into enclosures* 
walls or entrances to an inhabited house or apartment or 
out-buildings. Jf tliese occur during the night-time they are 
regarded as necessarily caused in self defence, and while 
text-writers have contended otherwise, the Cour dc Cassation 
has adopted the theory that murder even ^vhen accompanied 
by premeditation can be excusable. It is difficult to agree 
with this reasoning, or find a sufficiently logical Ixasis pn 
which to place two such LQConsistent principles. 

Parricide, howe%-er, is never excusable, and a murder 
by a husband of a wife or a wife of a husband is not 
excusable unless the life of the one who commits the 
murder Is in peril at the moment when the crime is com¬ 
mitted. This excellent provisc can well be appreciated, 
and is based on sound reasoning, and why it should only 
apply to matrimonial murders and not to others it U indeed 
difficult to understand. In the case of matriinoniai murders 
there is an express provision of law providing that'wher^' 
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a liusband murders his wife {mark well that it is not in 
favour of the wife) or her accomplice at the moment tliey 
are surprised in the act of aduhciy in the matrimonial 
domicile (not elsewhere) it is excusable. Hut the most 
wonderful of all these excuses is tliat which provides 
that the crime of castration, if immediately provoked by a 
violent outrage against decenc}', is to be considered as ex¬ 
cusable murder or wounding. 

But excusable murder and crime does not mean lhai 
guilty person is discharged or undergoes no punisl^ment* 
When the fact constituting a legal excuse has been proven, 
if it rentes to a crime piiinshablc In death or penal servitude 
for life or de])ortation, the penalty is red need to imprison¬ 
ment for fiom one to live years; if it relates to another 
felony it is reduced to imprisonment from six months to 
two ycarSj and if it relritcs to misdemeanour the penalty 
is reduced to imprisonment for from six days to six months* 
The penal law relating to adultery shows the prevailing 
disposition to favour the husband and restrain the wife; 
It is a romnaiit of the old theory of the wife's vassalage 
and absorption on marriage in tlie personality of her hus¬ 
band* A svHfc can only be chaiged with aduUery on the 
complaint of her husband, and if convicted is liable to 
from three months to two years’ imprisonment; but the 
husband retains the right to stop the execution of the 
sentence by taking back his wife. The accomplice is 
liable to the same term of imprisonment, and in addition 
to a fine of from 100 to 2,000 francs; but the offence is 
exceedingly difficult to prove against the accomplice as 
the law restricts the only proof to evidence that the 
parties were caught en fiti^rant dclii or to such as results 
from letters or other writing written b\' the accomplice- 
What constitutes dclit has been the subject of 

exhaustive discussion* It does not mean tliat the parties 
must (lecessaidly he caught in the act of adultery* lUagrani 
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dclit IS ordinnrily supposed to me^in taken or caught in the 
commission of a crime, but ^Yith regard to adultery this is 
not so. PJapant iUUi can be presumed, as ^^■bon a married 
woman and her accomplice remala together in a locked 
room for some time and refuse to open tlic door- 
Thcrc is not one law and one graduated scale of punish¬ 
ment for perjury', but the ciimc is shaded into many nice 
distinctions, and false testimony in favour or against a 
criminal is in the eves of the law an ontirelv different offence 

■■ r 

frorn perjury in a civil suit. It is not easy to comprehend 
why perjury should be treated more considerately in one 
case than in another, or \vhy the punishment, once the 
crime has been committed and proven, should be graded 
so as to virtually distinguish between the various kinds 
and degrees of false swearing- Public policy requires one 
firm, strong, and unvarying rule in stick cases- Perjury, 
wherever and whenever committed, witliout distinclion as 
to the place or surrounding circumstances, should reewe 
the same punishment. Crinuimi law, like the Civil law-, 
is getting to be too much of a metaphysical science, 
tending in its practical icsults to the evil-doer’s escape 
from just and proper punishment. Under the I'reiich 
Criminal system false swearing in a criminal trial, such as 
at the assizes either against or in favour of the accused, 
is punishable by reclusion, which means from five to ten 
years* imprisonment with hard labour, and where the ac* 
cased is condemned to a more severe punishment the wit¬ 
ness who has deposed falsely against him can be sentenced 
to the same pmiisliment, while one guilty of giving false 
evidence in a civil case is punishable by imprisonment for 
(rom two to five years and a fine of from fifty to t\yo 
thousand francs. Another thing requiring notice in con¬ 
nection with the offence of perjury is the ordinary statute 
of Jimitatioiis, To France in cominerctal cases there is 
no absolute bar fo a civil remedy siitiply by the lapse 
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of time, but assuminjx the particular period of liniiia’ 
tians has rnu and is pleaded, then in that case the 

adversary has Iho rt^^ht to put the party settintj up 

the statute on liis oath, has the privilege of insisting 
that he swear the debt has been paid. Naturally, while a 
party may he only too ready to plead the statute of 

limitations, yet when it comes to makiiig oath tiiat tlie 

debt has been paid that is quite a different malicTj and 
may \\ell cause him to pause, cspeciallv when a false oath 
under such ci renin stances subjects tlie offender to ini prison- 
ment from at least one to hue years; to a fine of from 
100 to 3,000 francs, anti in a<itUtion may dcpiisx him of 
certain civic, tivil and family rlght^ at from ten to live 
yt'ars, during wfiich peritid he may be placed under the 
surveillance t>f the police. 

Perjury ujulcr the PieucU law is a progressive crime not 
depending for its pimishmcnt on the offence itself, but upon its 
attendant ciicuinstaiices and surroundings. The law should, 
however, look at the act of a perjuu-r as luiniicable to 
and destructive to the morality, order, and ’\\eh being of 
society, and stamp the c<mJtict of those wlui j^ive false 
tesliinony with its condemnation, accepting excuse and 
refusing all mitigaUng circumstances. Without truth the 
fabric of all civilised authority will turn hie in mins, and 
social order become riot. Truth is the fouudatiou of all 
religion ; it is the groundw^nik of our schools and tho 
basis of our education; it is the moral fibre of every 
great people ; it is the guiding star to all success and pro¬ 
gress; tho ouf’ cardinal ]>rinciplc that, inculcated in the 
hearts and minds of a nation, will enable it to triumph 
over every adversity with courage and detonnination. 
Truth admits of no shading, no qualiticatioig no degree. 
A thing is either true cr it is false, and once let a deliberate 
false Htalcrncnt be proven, it merits Inil one cuiKlcmtiation 
and one punishment. In this particular the bVench Criminal 
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Judicial System is wrong, because it is founded on a mis¬ 
taken idea of a great fundamental principlOr As there can 
be but one right and one wrong, so a thing can only be true 
or false, and he who seeks to take away or destroy life, 
liberty or property* by falsehood, shonlii be punished for 
the crime itseJf“-purdy and simply for the wrong done—- 
and irrespective of consef|Tiences of the perjured testinnony. 

A severe, and ^^'hat might be considered hareli faw is 
that against vagabondage or vagrancy- It may accouftt 
for the absence to a large extent of the tramp class, for 
in France, once a vagabond falls into the cUitdies of the 
law it is likely to go \^cty hard wnth him, for the Legisiature 
has left very little discretion with those before whom an 
individual so unfortunate as to be charged as a vagabond 
may be brought* Vagabondage is a misdemeanoun Vaga¬ 
bonds and vagrants are those w'ho have neither a fixed 
domicile or the means of support, and who do not regu¬ 
larly exercise any profession or occupation. Vagabonds 
and vagrants over sixteen years of age who have legally 
been declart^d such, are liable for this fact alone to 
from three to six months’ imprisonment, and after having 
served their term, they remain under the surveillance of 
the police for a period of not less than five or more than 
ten 3^ears* An alien declared by a judgment to be a 
vagabond can be conducted to the frontier by order of 
the Government and put out of the country. 

No account of the French Crimiaai Judicial System would 
be complete without referring to the semi-theatrical aspect 
It' sometimes assumes, and which, from long custom and 
habit, it seems almost impossible to avoid. The reconstitu¬ 
tion of a crime is an almost every-day occurrence, and yet, 
it is terribly dramatic and spectacular—it m re-enacting the 
tragedy with living persons—frequently with the dead body 
lying as originally found—and in the presence of and before 
the eyes of the alleged criminaL Sometimes it is toO much 
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for the nerves even of a hardened desperate muidercr, and 
before thb en srciie of his crinic he weakens, breaks 

down, and confesses. Courts have taken occasion, however, 
not only to criticbcj but even rondemii, this time-honoured 
custom, and it is doubtful whether it ^^ili long survive 
modern and more liberal ideas of criminal procedarc. Be¬ 
sides the reconstitution of a crime is the dramatic spectacle 
of confrontation^ or bringing an accused person before hb 
victim, or a witness, for the purpose of identifmatiot], ami 
as this often occurs when one of the parties is in 
the scene becomes a theatncai and terrible ordeal. 

An amusing as well as tragic scone, illustrating the na* 
tiiral theatrical tendency of those connected with the admi¬ 
nistration of criminal justice, occurred when the desperado 
Lacombe, monicntarily escaping the vigilance of his warders, 
scrambled up a wall, and finally, perched like a bird on the 
ridge of the prison building tn temporary security, not only 
defied all orders to descend, but hurled vile language and 
invective back at the otHcials gathered below in !hc prison 
yard, Such an escaped prisoner is no more than a wild 
beast, and under the civcumstauces, it would not only have 
been proper, but ftUiiig, that be should have been shot dosvn 
by the guard in the same way that any criminal seeking to 
escape should be shot. This, however, was the thing furthest 
from the mind of the oflicials who not only did not shoot 
him down^ but on his demand, sent for his lawyer, and then 
calmly awaited his arrival. When he came the lawyer was 
assisted to approach his client, the criminal, on his perch 
on the roof/by mean^of a ladder, and permitted to have 
an interview with him. Fmagina such an exhibition—what 
a theatrical picture for a drama* When this scene, which 
occupied ail hour or two, had been played, and tlie avocat 
had descended from the ladder, liia client pioccedod to dash 
bis brains out by plunging headlong into the stone court- 
\yard below! 

il' 
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With all that is admirable in the I'rcnch Judicial Criminal 
S3'stcm there is that one great bulwark of personal liberty 
Jacking that is essential to the liberty of the citizen—the 
writ of hiibciU corpus. In France tins does not e^List;: in 
France there is no writ that secures the liberty of the indb 
vidual from illegal restraint. With fow exceptions, no matter 
how wrong and illegal his arrest tnny be, the accused when 
once taken itito custody aiul confined in prison incurs the 
risk of awaiting the outcome of the investigation that the 
Jhge cl'Instruction makes into the charge, which may he a 
matter of days or weeks or months according to, circum¬ 
stances; and even if discliurgcJ and entirely exonerated from 
the charge, t/ie accused may have liad to linger in a common 
prison for months without the pO'^sibility of scL^kviig release. 
One sees on ever^’ hand the words: Liberty, Equality* 
Fraternity/' and France is called a Free Republic; but the 
history of the world has demonstrated thn'it no country can 
be so called where the sacred writ of habeas corpus h un¬ 
known, In England and in the United Sfates ihe writ of 
hithcas corpits is now regarded as the greatest and most 
important remedy known to the law. From the assent 
of icing John at Rimnymede (June F5tlu 1215}, until the 
famous Habeas Corpus Act of jt Charles 11 , c* 2 (1680), 
followed by the Statute $0 George III* c* :oo (181O)* the 
life and existence of this right passed through many trying 
vicissitudes only eventually to lx: saved and secured to 
future generations by the statutes above referred to* 


C. A* Hekesuoff Bartlett- 
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A V ALU A 15 Lie addition lias 1 k=cii inadr U> Iiistorical 
litoralnrc by the recent publication of the Life 0/ Lord 
CJuinccIior HayJwiclc by Mr- Philip Yorked This hiiportant 
work in three volumes sets fortli in ihc hf;iil of llir most 
recent historical lest nrcii the wontlertul eaicei <if one of 
the ^ijreatest of English C'[iancch<frs» It contains a con¬ 
siderable amount of matter hitherto unpublished, which 
thrown frc&h not only on the character and life of 

Lord Ilardwicke hinistlh hut on the inner history of 
his times. The biographer approaches his subject in a 
spirit of warm appreiuation. ('ailylc says, in his essay on 
Voltaire, that no cb^racter can be rightly tinderstoodj nti* 
less it has first been regarded with a feeling of sympathy, 
and the hiognijiher of Lord llardwicko writes of his hero 
in a spirit of sympathetic admiration. His pi>int of view is 
strongly Whiggish and anti-Jacobite, hut it is impossible 
til write of the eighteenth ceiiturv^ w’ithont yielding to what 
Herbert Spencer called th^ po!iti("d bias, and Mr, Philip 
Vorke's Whiggism is an excusable fault. The luugrajdiy 
is extreiiiciy interesting reading, ami no mu ions student of 
Lord Hardwirke's iigc ran affoui to neglect it, 

Piiilip Yorke, first Jilail of Havdwickc^ ndio was born 
in 1690, was the son of an attorney lu Dover, and the 
grandson of u well-to-do wine-cooper of Puritan proclivities 
in the same town. His home was one of tlic best type, and, 
as his biographer from the first wore instilled in 

him austerity of iiMals, untiring industry, perseverance in 
the face of disappointment and difficulty, cairn equanimity 
of temper, steady and unbending uprightness, clear sense 
of duty, a stn'pug and simple religious faith, and couragoous 
and firm convictions/* After a sound education yoinig Yorke 
1 The Ciuiiljjiilgc^ Unbfrsity Tres^. 
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he became Lorrl Chtlf Justice and was created a peer witli 
the title of Lord Hardwickc, and finally, in 1737, he became 
Lord tdiai'iceUorj an oflicc wliicli he filled for twenty years 
with the ^utmost distinction* 

Although Lord Hnrdwickc played nn important part tn 
the politics of liis time, it was as a j^reat judge that he 
desired to be known* His hioerrapher de; a loner and 
interesting chapter to his work and influe as Chancellor, 
and gives an 'fil^onnt of some of .^s in important dcci- 

VHi 

siotis* Before his time the province of Itquitv had been 
uncertain and uiulefined, depending miicli on the personality 
of the individual who occupied the \s'oolsack- Jn the 
chancellorship of Hardwickc the scope and limit of Equity 
jurisdiction ^vere gradually mapped out and defined* He 
laid great stress onimportance of certainty and finality 
in the administratis of Kquity. Mkfra scrviius uhi jus 
vugfmr* Certainty,” he said, “is the mother of repose, 
and therefore the law aims at certainty*” And again, 
** Authorities established are so many laws* and receding 
from them unsettles property, and uncertainty is the un¬ 
avoidable consequence*” JKanhvirkc wa^ averse to hair* 
splitting subtleties and distinctions without a difference* 
He ,based his decisions on broad divergencies and clear 
principles* Tt wonld he" be said* ” the slnurgest thing in 
this world for a Court of Equity to determine upon such 
nice, distinctions and very shglit arguments, which would 
never stand with the reason of mankind without doors/' 
Sometimes he frankly confessM his difhenity in coming to 
a decision, and appeaijd to the parties to relieve liim* “ I 
foresee,” he said cafvc, “ great hardship on the one 

side and dangerous consequences on the <Jther, and have 
very great doubts with ni^’sclf wdiat decree I shall make ; 
and therefore recommend it to the parties, as it is a case of 
considerable diQiculty/’io find out a third %vay of moderating 
this 


29 
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Hardwicke did much to modify th% antagonism and an^ 
tipathy between the Courts of Equity and Common law, 
which had e?^istcd previously to his time* In his chan¬ 
cellorship the two legal systems of Equity and Common^’ 
law, while retaining their separate Courts* ceased to 
rivals uhd became not tint agonist ic^ but supplementary,'^ 
working together in harmony and agreement. Although^ 
Chancellor and presiding in a Court of Equity for nearl}< 
t’wenty years, he had beep Lord Chief Justffte, and was him* 
self the greatest authority on the Common law then livings ’ 
It was natural therefore that he should discountenance 
any disparagement of the Common law, and should nc^ 
indulge in unnecessary interference with the Common 
jurisdiction, 

Hardwicke constantly endeavoured to bring order 

*' ''J'hat coddess myriad prccetlt^nls* 

That wilderness of stni^le ins Unices," 


which made up Equity* He possessed a wonderful pow^ 
of applying general principles to concrete eases and f ’/ 
tracting a legal axiom from individual decisions* He h?-SSj 
a great capacity for generalisations, which was partly V 
natural intellectual gift, and partly the result of his studie?^ 
in Roman law and his wide reading* Hardwicke brought his 
generalising and creative faculty to bear on the disconnected 
and confused collection of cases and precedents which 
made up English Equity* He educed from each an ab¬ 
stract notion, and from the« again drew sonic rule or 


fundamental principle, at once covering all former prece¬ 
dents, superseding them, and prov^fiup a new foundation 
upon which subsequent decisions mi^t be based. By 
the close of his career Equity juiisprudcnce had become 


a scientific and harmonious system capable of infinite 
expansion, and based on the clearest and widest philoso* 
phical principles* The chancclioiship of Hardwicke was, 
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as his biographer snys, the golden age of Erjuity^ in svhidi 
it attained its liighcst €levdopment and possessed its 
greatest exponent* 

As a jurist and a judge, liardwickc obtained tlic iiighest 
praise from the ni'jst tunineut lawyers, U was said that 
he fostcre<L his repiilatifui tsy preventing appj-als fnmi his 
CoQi’t to the IJotisc of Lords. It was pointed out that no 
peerages were granted tn judges while he was Chancellor, 
and tliat he was the only law lord in the upper chainhev 
from his appointment to the \Vf)ols:ick until liis resignation 
in 1750, T(> appeal from Hardwicke^ Chnnccllor^ meant 

merely to appeal to Hardwicke, peer, Considerible colour 
is given to the accusal am by the elev'atiim of both Kydcr 
and Mill ray to the peerage at the exucL moment of Hard- 
wicke's retirement* His biogi\t[?hcr points out that he 
attempted to mitigate the inoffeeliveness of the House of 
Lords as a fitiul court of appeal by the pL'acitce of re¬ 
hearing ca^es. but, as ho only reversed his ouii decrees in 
two instances, this rciuedy was not of much value. But even 
assuming that he matueuvred to prevent his judgments 
being over*ruled, there is no (juestii^n of lii^s supremacy as a 
jurist. Lord Camden said that one solemn determincLtion 
by him was ivorlli one hundred iliefd {>f any other lawyer.’' 
Lord Eldon spoke of him as one of the greatest of all 
who had ever sat tn Westininstcr HalL Lord Kenyon 
described liim as a consummate master of tlie profession * 
Lord Campbell called him the pattern of all judicial 
excellence, and praised the inilefatigahlc industry and the 
unremitting pains, which he took to qualify himself for the 
discharge of his high duties. 

Lord Hardwncke, who was Chancellor from 1737 to 1756, 
held office during the premierships of Sir Kobert Walpole 
(I72i-i7p‘i)p Lord Wilmington (1742-1743), Henry Pelham 
{1743-1754), and the Duke of Kewcastlc (1754-175^)* 
During the premiership of Henry Pelham, and afterwards 
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during th:vt of Pelham's hrothor, the Diilte of Newcastle, 
Hardwicke was one of the chief pillars of the Ac 1 niii)isti'ation. 
The former Administration was troiibled by eternal dU*- 
sessions between the Prime Minister and bis brother, the 
Duke, and Hard%vicke was the man who \vas always called 
in to make peace between them. When the Duke himself 
became first Minister of the Crown, he owed his success in 
maintaming liimsclf hi power very large!)" to the undeviating 
loyalty and support of Hurdwlcke. Their mutual friendship 
and confidence were inaintained intact for half a century 
through many vicissitudes and dissensions. The Duke, 

■ fretful, fearful, lacking in self-re I in [tee and fortitude, icposed 
with security on the calm judgment and firm resolution 
of the Chancellor, The great inlluence which Hardwicke 
acquired was not due to royal favour, or personal popuiarity, 

' or parliamentary interest, or brilliant oratory*. It was due 
to his upright charactor, his great reputation as a judge, 
his unrivalled tact and knowledge of the uvuld, Ids un¬ 
tiring patience and .good hum<jur in dealing with his 
Sovereign, bis colleagues, and the Opposition, 

Hardwicke was particularly successful In his dealings 
with the King, George tlie Second was as impatient of 
restraint and as greedy of personal power as any of the 
Stuarts, and he had to he carefully and tactfully' managed* 
He was not popular with the nation. He preferred his 
wretched German electorate to the United Kingdom, and 
constantly showed his preference. It was reported, for 
example, that he wore the yellow sash, the Hanoverian 
badge* at the battle of Dettingen, which gave great offence 
in England* He had to be protected from the effects of 
his conduct and, in the interests of the Whig oligarchy^ 
. his d3masty had to he kept on the tlirone. In this work 
H^dwicke proved exceedingly useful* He was always at 
hand, with his tact and good humour, to persuade or 
remonstrate with the troublesome monarch* 
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A consiflerable amount of attention is devoted by the 
biographer of Lord Har<lwick;i to the Jacobite rising of 
^ 745 ‘ Colonel Joseph Yorke, one of Hardwicke’s sons, 
was on the staff eff the Duke of Cumberland during the 
campaigb against the Highland troops of Prince Charles 
Edward, and he sent home to his farnily a series of letters 
of very great interest^ describing the movcnnents and ex¬ 
periences of the Royal nuny. At first the Rising was 
regarded with indifference and contempt, but the remark¬ 
able and successful operatfons of Prince Charles soon 
changed tliosc feelings into cowardice and alarm. The 
failure of the English generals to conquer or crush the 
Jacobite troops excited the bfoodthiisty hatred of Colonel 
Yorke, I hope soon this unhappy affair will be quite 
over, and the executioner succeed to us/' is a specimen of 
hb ferocious comments. His letters supply a rich variety of 
abusive terms applied to the Highlanders—“ vcrn^in, brood 
of villains, lucusts, infernals, banditti, pitiful louzy knilty 
rebels, band of vagabonds, pack of cincl dogs/* There is 
much talk in the letters about ('umberland, “ the heroic 
prince/* who, C'olond Yorke, whh singular lack of fore¬ 
sight* hoped, might live to be “the darling of a bee people/* 
The profligacy and worthlessness of the Duke's character 
had not yet blossomed forth, and the toadyism apparent in 
Colonel Yorke*s letters, as well as in those of his father, is 
more excusable than it would have been at a later date* 
One of the letters gives a vivid account of the Battle of 
Culloden* “To describe the slaughter and confusion of 
the scoundrels/^ says Colonel Yorke, “ requires a pen as 
much abler than mine as the arms that dealt death to the 
rebels were stronger; but so glorious a ruin eye never saw 
before/* After Culloden the Highlanders Avt.Tf crushed with 
cold-blooded brutality* Lord President Forbes, the chief 
pillar of the Government in Scotland, tried to mitigate 
Cumberland's thirst for blood, and he was sneered at by 
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the Duke as old woman who talked In me about 

humanity*" The biographer of LoiM Hardwieke endeavours 
to whitewash tiie Duke, and to palliate the cnicUies after 
Cullodcn, in a passage that carries no canvictioii to the 
mind of the reader* No re-writing of history edn wash 
the bloodstains from the liands of that royal rulhan* To 
the end of iinae he will be known by tire name which the 
Highlanders gave him—** the Dntclu'r." 

Hardwicke presided as Lord High Steward at the trials 
of Lords Kilmarnock* Cromartie* Balmerino, and Lovat^ 
who had been implicated iji the Rising* At the trial of 
Lord Lovat, Hnrdwicke's behaviour was thoroughly charac¬ 
teristic, While discreetly pressing the charge against the 
prisoner* he always kept an oye on the peers, nnd was 
alwa3"3 ready to draw had; when ho liad gone too far* 
His pompous manner was mimicked by George Sdwyn 
in a gniesome irtcidciU described by Horace Walpole/ 
Selwyn, after watcliirig the undertakers stitching 
head to liis liody, addressed the corpse, an<l. imitating 
Chancellor's voice, said, “ My Lord Lovat, your 
ma}* rise*” According to the barbarous rule of the 
Lord Lovat was not allowed to have the assistance of 
Coiinset ill examining or cross-examining as to facts* Hfs 
Counsel were onl}'' allowed to be heard on points of law* 
The aged and infirm Lovat begged that the rule might be 
relaxed in his case, but his request was refused* and the 
rule bore so heavily on him ns to create a v^idcspread 
feeling of disgust. The biographer allows his anti-Jacobite 
bias to mislead him in speaking of Lovat’s experience. He 
says of Lovat* that “ his age and infinnilies^for he declared 
he could neither hear, see* speak* or stand—excited no 
compassiont and only created sport and amusement for 
the spectators, when it was seen that they merely a 
rase to obstruct the course of the trial." This is not borne 
out by contemporary evidence. Jforace Walpole, take 
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a Single instance, saif 1 , It hurt everybody at old Lovat's 
trial, all guilty as he was, to see an old wretch worried 
by the first lawycis m liiigland, without any assistance but 
his own unpractised defence*’' Immediately after the trial, 
Sir William Yonge, one of the managers in the case, 
moved that impeached persons should be allowed the full 
use of their Counsel as in ordinary Courts* 

Space docs not permit of going into further detail with 
regard to the life of Lord Hardwicke, who died in 176^^, full 
of years and honour* His uiemory has hitherto suffered 
from the want of an adequate history’ of his curoor* Tn the 
case of Hardwicke as in that of other C. Iiancellors, Lord 
Campbell has distoited and uiisrepresentcd the man, whom 
he professed to depict. In the ufJik of Mr. Idfihp Yorke an 
adequate and noi>le tribute to his memory lias been provided, 
and justice has been done to a great luminary of the English 
Bench. Studenls of history may well be grateful to Lord 
Hard wickeds biographer fur his masterly work, 

J* A* Lovat-Fraser* 


VIL—IN IfEMORIAM* 

(1) The Right Hon* Lord Macnaciiten. 

T he writer of this brief memoir feels sure that readers 
of the Law Ma^azuic will recognise the fitness of the 
presence in its pages of some notice, slight though it be, 
of the great lawyer whose long and admirable career 
closed a few months ago* Lord Maciiaghten was an acute 
and learned jurist, a successful advocate in the Courts of 
Chanceryt and afterwards during many yeafs of office m 
the House of Lords and on the Judicial Committee of 
the,Privy Council, a judge with whom few in his or 
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in any earlier generation could be compared without dis¬ 
advantage, But bis life deserves consideration on wider 
grounds. It was in all its stages, from the early manhood 
at Cambridge onwards, typical of a very excellent sort of 
practical cnerg}' in our human worksliop- It has afforded 
a striking illustration of the worth of the mt^na stvui In cor- 
pore samt a result to which the happy combination of the 
training of the University scholar and the training of the 
University athlete doubtless in great measure contributed. 
Macnaghtcn*s was, indeed, no comoign personality. Force 
of will and earnestness of purpose underlay a singularly 
quiet and reserved but always courteous demeanour. There 
was ambition, but it was an ambition which easily escaped 
notice through his habitual avoidance of every kind of 
notoriety and parade. There w'as industiy, but it w'as 
so entirely controlled by a sensitive critical faculty that 
its efforts were directed to the perfection of workmanship 
rather than to abundiince of productioni and this led some 
of his contemporaries at the Bar wrongly to set down to 
inertness of temperament that which was really due to the 
deliberation of a careful craftsjiian who spared no pains 
to ensure high quality in his work. Robustness was the 
note of Macuaghten's moral and mental character. He* 
hated iniquity and cant of every sort* A rare quickness of 
intellect and a keen sense of humour were steadied by a 
cautious and discriminating judgment. If he had a mental 
fault, it lay in an excessive distrust of novel methods and. 
theories. The strength of his opinions—and Macnaghteu 
held very strong opinions on some legal and political 
subjects—never provoked him to undignified or ungenerous 
speech, 

Edward Macnaghten was born in London on the 3td' 
February 1830, the second son of Sir Edmund Macnaghton. 
His childhood was spent first in Warwickshire, and after¬ 
wards in'Ireland at Roe Park, Limavady, co. Derry* At the 
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age of twelve he was sent to the Grange Sehool, Sunderland, 
In February 1848 he entered Tuiiity College, Dublin. His 
stay there was short, for in the autumn of the same year he 
migrated to Tiinity College, Cambridge; but it was marked 
by an exciting episode* Ireland in 1848 was in a disturbed 
slate, and Macnaghten and his fellow-students were drilled 
and armed for the protection of the College, A consider¬ 
able number did in fact assault it, and for a time only 
a gate separated the assailants without and the armed 
students within. Fortunately for all parties concerned, 
that burner was sufficiently stout to withstand the onset, 
until the mob was disperseii by the military authoriues. 

In 1850, his second year at Trinity College, Cambridge, 
Macnaghten was elected to a College scliolarship, and in 
1851 he won a University (the Davies) Scholarship* !n 
185^ he was bracketed Senior Classic with Burn and 
Hammond (also Trinity College men) and attained the 
position of a*'senior optime" in the Mathematical Tiipos 
“■a very remarkable acliicvcment for an undergraduate 
who won the Diamond Sculls at Henley and itticc, once 
at Putney and once at Henley, rowed in the Cambridge 
boat. The hrst Chancellor*s medal was awarded to Benson 
(afterwards Archbishop) and the second to Macnaghten* 
In x85j Macnaghten uas elected to a Trinity fellowship, 
and in the same year he began his study for the Bar 
under tlie tuition of Mr, John Wickons, v\lio eighteen 
years afterwanls was appointed a Vice-Chancellor. In 
1857 he was called to the Bar, and for the next twenty- 
three years, - in the second of which he married the 
daughter of Baron Martin, continued to practise as a 
junior in the Courts of Chancery, and acquired a high 
reputation for legal knowledge and acumen. T!ie first year 
was marked by a somewhat amusing episode. As secretary 
of the Chancery Funds Commission he had to piosent a 
'/ report to Loid Chancellor Westbury. The young Counsel, 
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who had j^ivcn time and thoii'^ht to its prcparationj. ex¬ 
pected, or at any rate hoped, that the Lord Chancellor 
would give him at least a kind word in recognition of his 
labour. All that he in fact received was a somewhat curt 
admonition to go and pursue the proper business of his 
profession* 

In i 36 o Macnaghten made his entry into political life, 
being in the April of that year elected junior member for 
the county of Antrim; and he was thereupon, without any 
application on his part, offered by Lord Chancellor Cairns 
the honour of a silk gown, Macnnghtcn accepted it, and 
thenceforward, until his elevation to the office of a Lord 
of Appeal in ho practised with success as a Q.C,, 

first, for a very short time, in the Rolls Court, bcfoic 
Sir George Jesvsel, M,R*, and afterwards in tlie Court of 
Mr* Justice Chitty* In i88j he declined a judgeship offered 
him by Lord Selbornc, In 1885 and again in 1886 he was 
returned to Parliament as Member for North Antrim. It 
was characteristic of Macnaghlen that during the wliolo 
of the time that he was in Parliament he only made three 
speeches, all of them on Irish topics on which he had 
special knowledge. He never sought opportunities for 
display, either in the legal or in the Rarltainontary world. 
But in both men soon learnt to appreciate the worth of 
his character and the weight of his opinion-. 

On the formation of a Conservative Government in 1886, 
Macnaghten was offered the office of Home Secretary, with 
the prospect in certain events of even further* advancement* 
But he loved his profession too well, and he preferred to 
remain within its sphere. In the following year, ho%vever, 
the resignation of Lord Blackburn created a vacancy in the 
supreme tribunal, and Macnaghten was appointed to fill it* 
It is quite unnecessary for one who is writing in a legal 
periodical to expatiate at length upon the proved excellence 
of the appointment From January 1887, when it was: 
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marie, to February 1913, when he died in harness after 
twenty-six years of judicial work, the Law Reports were 
year by year enriched by judt^monts of Ltnxl Macnaghten, 
which, whether considered in respect of substance, as expo¬ 
sitions of law, or in respect of literary merit, rank amongst 
the most masterly expressions of judicial wisdom* The sure 
grasp of le^al principles, the equally sure grasp in each case 
of the facts to wliich the principles had to be applied, the 
power of shrewd and searching analysis, and tlic art of 
diction, at once simple and incisive, all these arc there, and, 
with thorn, on fitting occasions, the touch of a dry humourj 
which can lend a charm oven to the discussion of tlie rule 
in ^heUefsi Cine. I.ord llacnaghtcn's speeches in Trevor v* 
Wkitu^orthj in NouioTcll v* 77 jf Noriiinfcli Ammunilion Co,, 
and in Fox-t^'dl v, Grutten (to name only three out of 
many), will always be numbered with the classics of legal 
literature* In the celebrated case of Gcncnrl A^^cmbly of 
Free Church tf ScoHmd v. Lord Overtoun^ his opinion Mas 
not that of the majority of bis colleagues; but, for lawyer 
and layman alike, his speech has made a delightful study 
out of an intricate ecclesiastical controversy. 

Diligently as Lord Macnaghten always attended to his 
' judicial duties, both in the House of Lords and on the 
Judicial C'otnmittec of the Prh'y Covincil (where Ids mastery 
of Hindu and Mohammedan Lw rendered his assistance 
peculiarly valuable), he found time and opportunity during 
this period of his life to do useful public work in other 
ways* In 1893 he acted as arbitrator in the Portsea Island 
Building Society arbitration. In 1899 be undertook the 
duty of rhuirman of the arbitral tribunal charged with 
the settlement of a boundary dispute between Chili and 
Argentina, on the conclusion of which in 1902 he received 
from his Sovereign the distinction of the G,C*M.G*, to 
which in 1911 was added the C*C.B, But even more 
important than those extra-judicial services to wiiich I have 
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just referred was tUat which he rendered to the legal world 

in 18951 'vhen he accepted the chairmanship of the Council ^ 

of Legal Education, He retained that post till his death, 

and it is impossihle to exaggerate the value of the work 

for Legal Education which during those eighteen years was 

accomplished under his gtiidance, and largely through his 

personal devotion to the cause. If the system of education 

provided by the Inns of Court is now upon a sound and 

satisfactory basis, the credit is largely due to the Councirs 

indefatigable Chaiiman, No detail was too small for his 

personal attention. He ga%e lo the business of the Council 

lime and thought without stint. There were some amongst 

his colleagues on the Council who wished that Lord 

Macnaghttii was less conservative, less distrustful of any 

scheme which appeared likely to involve organic change; 

there were none who did not admiringly recognise his 

sagacity and the fiiiicl devotion which did so much and 

never tired. On Thursday, the 15ih February last, the 

writer of this paper sat by him at a meeting of the Council 

Lord Macnaghtert was obviously not well; but he performed 

his duties with all his old vigour and business-like assiduity. 

Little did any of his colleagues dream that it was the last 

Council that their revered Chairman would attend. Bat 

only four days later, fall of years and of honours, Lord 

Macnaghten passed peacefully to his rest, leaving us a 

memorable example—the example of a man, who, in the 

words of the jiiresent Lord Chancellor, was " more than 

a great lawycr^—he was a great judge with a passionate 

desire to do Justice*** tt 

^ , W* R* Kl-lNNiiPV. 

pi 

■ * — -PTrww 

(2) The Right Hon* Lord Gorrt.l of Brampton, 

On April 2snd of this year, Lord Gorell passed away to 
his Great Assize* Although it was known that bo had 
been for some time feeling the efibets of overwork, it was 
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hoped that, with rest and leisuro, lie would have lived for 
mntijf years. At the time of his denth he was only sixty-five, 
and but for the fact that he had never spared Iiinisclf—gave 
of his best to those he served—lie would probably have still 
been with us and iiavc had many years left to serve his 
country and enjoy a mellowed old age. 

His death touches the writer of this note verj^ nearly. It 
was my good fortune to be closely associated with him when 
he was junior, silk and judge. Called to the Bar in 1S7&, 
he took silk in and in 18x^2 was raised to the Bench, 

Upon the death of Sir Fraucis Jeune in 1905, he was ap¬ 
pointed President of the Probate, Divorce and Admiralty 
Division, In rgot}, 10 the regret of all practitioners in 
the Division, the learned Judge resigned the position of 
President and was elevated to the Peerage, 

Notwithstanding the fact that before his retirement from 
the Bench his health had suffered from overwork, it was not 
in his nature to be idle, and instead of taking advantage of 
, tlic leisure that he liad m well eainctl he at once took upon 
himscir new and arduous burdeuSp He acted as arbitrator in 
several iinpovtaut billonr disputes, presided over a Depart¬ 
mental Committee on Prize law% the County Court Procc* 
dure Cominiltec, the Divorce Commission, was a member 
of the Stage Pla)^^ Committee, and whenever time and 
opportunity allowed, which unhappily was rare, sat in the 
Appellate Tribunals of the House of Lords and Pri\7 
Council, Before his retirement he sat in and on occasions 
presided over the Court of Appeal, and, although his work 
as, advocate had been mainly connected with ships and 
shipping matters, he showed a grasp and knowledge of 
0.11 principles of law which won the admiration of his 
colleagues and the Bar, 

Lord Gorcil was without the gifts and tricks of eloquence, 
but in a high degree possessed lucidity of thought and ex¬ 
pression : he was able to make clear to others what was 
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clear to himself* Setting for himself a high standard of 
thoroughness and efficiency, he insisted so far as he could 
upon those who worked with him doing likewise. 

If I may be tHjrmitted to strike a personal note, I^and 
I am sore it is so with many other Admiral£5' Court prac¬ 
titioners—owe him a deep debt of gratitude for the benefit 
that we derived from working with him whcji at the Bar, 
and before him when on the Beiiclu He exacted brevity, 
accuracy and thoroughness. His judgments arc models of 
what judgments should be, and will live for all time as a 
guide to the litigant and the Jurist. Both ns advocate and 
judge his method %vns, first, to determine the principle ap¬ 
plicable to tlie question in dispute, and then to ascertain the 
true state of the facts. He abhorred fringe, and strongly 
held tlic view that nearly all disputes turned on one, or at 
the most two points. Ho will always hold a foremost place 
among the judges of our country. 

Notwithstanding his love of his profession, he was a keen 
sportsman, and here as in his work, whatever his Jiand found 
to do, he did with all his might. Of his domestic life it 
would not be fitting that 1 should speak bejond saying tliis, 
that he w'as a kind and devoted husband and father, enjoy¬ 
ing to the full the love and confidence of those who were 
near and dear to him* 

His work is done,' he has passed away leaving a heritage 
of great example to Bench and Bar, and our public life is the 
poorer by the death of such as he. His memory will long be 
with us and his name will often be upon onr lips. 


Butler Aspinall. 
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VUL—CURRENT NOTES ON INTERNATIONAL 

LAW. 

Japan and Califonniap 

Admiration is diiu to the impitissivr and Uif<h*mindcd 
fasliioii in whicli the United States President and his 
Sccrctcary of State are dealing with the problem of Cali¬ 
fornian jcaloiisy of Jai’jaiic^e settlers. They liave set them¬ 
selves to attack tlio problem in a tactful and sensible way^ 
convinced that there ouf^ht to lie a reasonable solution of 
every difficulty for lar^^e-iniuded and tolerant people. If 
they arc met in a similar spirit ni Japan (and the history of 
Japan gives us every reason to fed certain that they will), 
there need be little doubt of a satisfactorv settlement. The 
conflict between State autonomy and P'ederal obligations is, 
of course/perenniab It is. however, rather snrpiishig to see 
it break out over a question of the rig lit of aliens to hold 
land. For it is iisuany considered a great indntgence to 
foreigners to permit them to avtpiiic land at alb 

The complaint of japan i$, not so much that her subjects 
are not permitted to acquire land, but tiiat other foreigners 
arc. In other words, it is tlie discrimiiiafion to whiclr she 
principally objects, and declares to be contrary to treaty. 
By the Treaty of enlarged in 1911, she is accorded 

most-favoui'cd nation '* privileges. These nnturallv do not 
extend to political rights. The exclusion of Asiatic aliens 
from admission to United Stales citiitenship is no infraction 
of the Treaty. But it would be an infraction if the private 
rights of aliens were cut down by provisions which would 
exclude the bulk of the Japanese nation from their exercise. 
And, by excluding from power to acquire land in California 
persons who are excluded frofn citizenship, the Californian 
legislature excludes Asiatics, and consequently almost all 
Japanese {Lafeadio Hearn would have furnished an ex¬ 
ception). 
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Are, then, rights of acquiring land withia the Treaty? 
The answer is plain. Its words expressly include land/ 
If (as we assume) the Treaty of 1911 is in the same 
terms as the French Treaty (see Clunct, journal, 19^3* P* 
302), Japanese are entitled “ to possess, or hire and occupy 
the houses . * * * and premises which may be neces¬ 

sary for them and to lease land for the purposes of residence, 
or for use for law’ful commercial, industrial, manufacturing 
OY other purposes” (Art, I (4ft, and (I (5)) they may ^'freely 
acquire and possess every description of movable and im~ 
movable property vvliich is capable by the territorial law of 
being acquired or possessed hy the subjects of any other 
foreign country.” These provisions are much more ex¬ 
plicit than those of the Treaty of 1894, which had made 
no express reference to immovables, and bad limited the 
purposes for which houses, &c., might be ffesscssed to pur¬ 
poses of residence and commerce, thus implicitly excluding 
agriculture. 

The very difficult question thus arises, how far is the 
United Slates Government bound to see that the Japanese 
are enabled to buy laud against the will of the Slate author¬ 
ities*? In general, a government which undertakes such 
obligations merely contracts that it will not itself impose any 
obstacles in the way of the foreigner^. It docs not under¬ 
take to remove them when imposed by individuals. It docs 
not force private persons to selL It does not prohibit private 
persons from exercising pressure on ow'ncrs not to sell. On ' 
"the whole, especially in this case, w*herc the existence of 
local Governments with extensive powers is well known, one 
may fairly come to the conclusion that it was not intended 
to give any undertaking to guarantee that the separate States 
would not use these power3,'*iis a private individual might 
use his, in a sense adverse lo the Treaty. The obvious 
answer is that such a construction makes the Treaty worth¬ 
less, But that is not quite accurate. Federal action directed 
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against foreign land^owning would be much more effective 
and sweeping than such action as isolated States can take. 

It is rumoured that the President Itns invitf'd the Japanese 
to cMci’cisc measures of letorsion, JieiLin lies the strength 
of the Executive as against a refractory State, TJie Presi¬ 
dent rail simply decline to use the forces of the Union to 
help it. No doubt, ptihlie opinion in the States would not 
tolerate a foreign invasion of any member of tlio Union, 
Hut there arc many processes short of this which the 

President might allo^v to pass witliout challenge, 

+ 

The “Carthagre'* and “Manouba**' 

Early in the Italians* during their war with Turkey, 
sei;ied th^ C.G.'J, Carthage on the ground that an aeroplane 
on board was di^stined for tlte Turkish forces in Tripoli* 
The ship^s destination was "I'anis : and the case shows the 
utter disorgafiisation into wliich the trade of a neutral port 
may bn thrown by llie Ucclaratiou of I-ondou* By that 
instrunicut (on whose leiuis the Italians were acting) srar- 
likc nhithicl may be captured uitliout any nqcd to show 
that the ship which is carrjdng them is actually bound for 
an onctuy's port (Art, jo). Here wc have the trade of Tunis 
threatened with complete interniption, in order that Italians 
might satisfy themselves that it was doing them no harm. 
It docs not matter that aeroplanes arc not within the 
Declaration's definition of warlike nmicrid : there are 
plcntj*^ of other objects which are. Had it not been for 
M, PoincarUs vigorous protests* this capture would have 
been the first of a long series* No one can suppose that 
the very moderate daniagcs avrnrded a yvar subsequently 
would operate as a deterrent against such a course* 

For the five days' detention of the Carthigc ^^6,400 was 
found to be due (jfT,ooo of which was for tlie aviatorj and 
the remainder nearly in, equal proportions for the owners 
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on the one handj and the cargo-owners and passengers on 
the other). In the Mammha case 4,000 francs only were 
awarded. That vessel, ex Marseilles for Tunis, was seized 
on 19th January, 1912, and taken to Cagliari, in Sardinia, 
where 29 Turks, alleged to be carrying arms and cash In 
Tripoli, were taken out of her* They ^vcIC really members 
of a Red Crescent mission ; and here again the Declaration of 
London, allowing cornbatun^ to bo seized on board any ship 
wherever destined (a provision (Art. 47) which it is amazing 
that a British Minister should ev^er have signed), gives oc¬ 
casion for serious interference wdth the communications of 
neutral ports* liven afler the non-combatant character of 
these Turks was established, the Italians detained them. 
Not until 27th January, when the agreement of arbitration 
was concluded, %verc they released* 


Now jfi6o is a ludicrous amount of damages in a case 
like the Manouha. The vioialion of i'rciich hospitality was 
serious* What future commander will hesitate i<i take 
drastic measures with neutral commerce if lie is only in¬ 
volving his Government in the possible payment in the 
far-distant future of £1(^0 ? The real ground for satis¬ 
faction in these unpleasant cases is not the whitewashing 
judgment rendered on 6th ^^ay at the Hague, in which 
the Italians, like the Russian heroes of the Doggerbank, 
were exonerated from all culpability* It is tlie spirit which 
was evoked in France by the Italian action, and which 
prevented the recurrence of such autocratic acts of 
interference* 

Criminal Jurisdiction* 

Considerable astonishment' appears to have been felt in 
the British Parliament at the fact that a British subject 
cannot go to a foreign country without being liable to be 
called to account for what he has done outside it* But it is 
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dear that no State can be expected to refrain fiom executing 
judgment upon a person who Ijas in its view injured it, 
should he come upon its territory* Some States, like our 
own, take the view that crime territorial, and magnani¬ 
mously refrain from proscenting fureigneis (or, indeed, Lheir 
own subjects) nn account of act'^ comniitteil uhrond, I'eWj 
if any, are prepared to inflict penalties for .ill fdfoiicts 
against their own laws wherever committed* JluL many 
take the intermediate course of penalising offences against 
themselves and their secutity when they get the o]>j:ortunity* 
France is conspicuous in this respecL hut Germany and 
Italy adopt the same principle* Others lake I'ognixancc 
of offences against tlunr suL>jccts as well. 

A Mn Moore was arrested in Belgian Africa on a cliaigc 
of iil>el. The lil>cls —so-stylcd—were published in British 
South Africa. But the principle just nieiitioiic<l legitimates 
the prosecution, if they wore supposed to be reflections on 
the ('lovermnent, c>r persons concerned in it, or, at any rate, 
on Belgian subjects* Cven liad they not been such, and had 
been concerned with foreigners solely, tin- fine point might 
be taken that Mr, Muorc pubJished the statements in 
Belgian territory, though remaining outside it, just as if 
he had thrown them across llie frontier* A Belgian subject 
wdicj shot an Knglishman from Belgian territor}- would be 
fairly within the competence of a British Court to try if lie 
subsequently entered Brit is li territory, even on the theory 
that '-crime is territoriah'’ And it has bevn judicially held 
that a false pretence made by being posted in Glasgow fur 
delivery in Durham is perpeiralcd in iLogland*'' (A^ v. 
Ellis, L. R* [1899], I Q. B* 3jq), 


On the whole, there is not mucli sense in the conLentioii 
that “ crime is territorial” Its advocates allege that if a 
State miposes penalties on crimes committed outside its 
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borders, it thereby dictates to foreigners abroad how they 

I 

shall behave. But that is to assume what is disputed^ 
that the object of penalties is to prevent crime. We have 
no right to 1 eject the competing theory that the olijcct of 
penalties is to modify the ontragetms altitude of the offender. 
If a comruunity finds one whom it considers as a criminal 
in its midst, is it not to attempt this task, nor to secure 
ilself against him, simply because his crime was committed 
abroad ? And even adopting the theor)- that the Criminal 
law is established merely to deter, is there any harm in 
one State attempting to influence the conduct of persons 
in another? It can certainly do so to a very large 
extent apart from all questions of judicial process* 

The case of Mr, Moore recalls forcibly the once celebrated 
Cttitijig There the alleged libds \vere fmhiished by 

a Texan in Texas, and imputed swindling and fraud to a 
Mexican* The accused was arrested at the end of June, 
1886, in Mexico, detained until August 6, and then sentenced 
to a yearns imprisonment and a substantial fmc. He w'as re¬ 
leased “on the application of the prosecutor" on August 26; 
but the Mexican diplomatist Mariscal, successfully resisted 
the claim of the United States for compensation. (Foreigfi 
Relations of the Untied StaieSf 1887, p. 763; ih., 1S88, p, 1140*} 


Capitulation 

The vexed question of the position of Westerners m 
Oriental lands has again been brought to the front by the 
■ case of Mr, Adamovit^, who was arrested in Egypt at the 
instance of the Russian Consul-General on a charge of 
mfringing the Russian law 111 his capacity of a trade union 
leader. As the intention was to deport him from Egypt 
to Russia, great interest w'as at once excited, particularly 
in trade union circles, in England* Sir E* Grey made the 
surprising statement in Parliament that it was impossible 
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tg intcrftsre between a foreign subject and his consul"': 
he denied that the removal of Adamovitz from Hgypt would 
constitute extradition: and apparently he took the view 
that AdamovitZj being in Egypt, was to all intents and 
purposes m Russia. 

Such an attitude displays a touching huth in the infal¬ 
libility of the late Mr* HalL In his book, "The Foreign 
Jttrisdkiion of the Crown that author develops a theory 
which would fully sustain Sir E* Grc3^'s view* Unfortunately, 
it is a theory which is quite inconsistent witli the facts. It 
postulates that the subjects of treaty powers in tlic Ottoman 
dominions arc entire))" withdrawn from the authority of the 
Sultan, and may be tegarded as virtually meinbers of the 
trams of their respective Ambassadors. That is by no means 
the case* As Sir F. Piggott show?, they are primarily under 
the jurisdiction of the local authority, just as foreigners are 
in any other part of the w^orld* It is by a concession of that 
authority timt they and their quarrels arc tried by judges 
appointed by their own kings. Such judges are really the 
Sultan's judges, since it is by his authority alone that they 
try cases in his dominions. Thus there is involved in the 
existence of such jurisdiction no ex-territombty (such as an 
Ambassador’s suite enjo)^), no power of deportation, and no 
question of extradition* The accused, in a criminal case, 
is not extradited to a forcigii country—ho is tried in an 
Ottoman Court, though an anomalous one* 

It is true that occasionnlly such an offender is, in facC 
sent home for trial—or for subsequent imprisonment i and 
Mr* Hall makes the most of it. llni such concessions 
to convenience constitute no binding obligation. That 
Turkey should offer no objection when an alleged foreign 
scoundrel is taken out of the country can surely work no 
prejudice to her sovereignty. Nations constantly give up 
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crmjinals whom they are not bound to extradite* But that 
does not lay on them any obligation to do so* And that no 
oblifjation exists in this case is evident from the well-known 
events of JS49* After the failure of the Hungarian Insur¬ 
rection, many refugees of Austrian and Polish origin, includ¬ 
ing Kossuth, took refuge in the Ottoman dominions. As 
Mr, Wolf points out, nckhcr the Russian nor the Austrian 
Covornment so much as coticcivcd the idea of arresting them 
and bringing them to \^icnna and \\'^arsavv* They never 
urged that, being in Tnrkoj^ Kossutli and his fellows were 
constructively In tljo Austrian and Russian dominions 
already* Instead, they asked stndghforwardly for their 
“extradition/' under the terms of an cxfraditioji Treaty. 
Britain and France supper Led the Sultan in his refusal to 
accord it, urging that the Treaty gave Turkey the option of 
ex polling the itfugees* After great lonsioTi and pressure, the 
demand was abandoned* How is this ronsistoiit with the 
theory that —** w’u can nut intrrfeie between a foreign subject 
and his consul ? 

It is inconceivable that the locul sovereign could not (for / 
instance) pardon a foreigner convicted in the consular (kmrt, 
But a much stronger illustratmn of the limited extent to ^ 
which the concession of jurisdiction to the foreign consul 
operates is seen in the Joris cascA 

Joris, a Bdgiun living in Turkey, attempted to kill Sultan 
Abdul Hamid in 1905* Was he remitted to the consular 
jurisdiction ? On the contrary, lie was examined, tried and 
condemned by tlie Ottoman tribunals. I^elgiiim protested, 
but the honours of the controversy remained with the Turks. 
Even the Belgian protest did not proceed on the footing 
,that Joris was constructively in Belgium all along. In fact, 
the wording of the capitiiUtions is so obscure and ambiguous 
that it is easy to interpret them in a sense which reduces 
the consular powers to niL It may not be the fact, that (as 
1 Sec L. M. & K** SiU Sli., WI. XX\ 1, 1906, p. 
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has bet;]! alkged) the base of the capitulatiotis was Turkish 
pride rather than i^raiikish suspicion, liat the concession 
made is in terms cxtreniely narrow. It only provides for 
the presence of their consul at the trials of foreign offenders. 
This has grown by mere usage into trial by the consul. Hut 
the attempt to convert into law the further usage to allow 
the consul to deport the accused tand even to deport an 
unacciised person) is plainly luypelcss. 

A fine-spun defence of the alleged omnipotence of the 
consul might be elaborated as follows. The consul applies- 
his foreign law to tlie case. The foreign lau, being that 
of an autocratic countryj or else being the autocratic 
consular sn[)plcmcnt to the law of a coiiilitiitional country, 
may compel the individual to obey the consul’s mandate to 
return home. The assuiiiption f>f any such liability in the 
Ottoman Ooverniiieiit b> force foreigners to submit to such 
ukases is quite unwarranted. Consular ]>roclamations in aid 
of the local law differ toiif from consular proclamations 
in dehance of it. The capitulations expressly regard the 
case of foreigners accused of those acts which arc univer¬ 
sally accounted criminal. They specify nntrtkrs and otlicr 
ilagtlious acts "conimilted among themselves” in llie foreign 
community. By usage, they have hijcn extentied to cases in 
which native Turks are Ihe injured parties. By usage, the 
principles and penalties of the foreign law have been applied 
to the facts proved. By usage, the prohibilions of the 
consul, based upon local susceptibilities, have liecii added 
to the ordinary foreign law. But how can all these practical 
concessions authorise a foreign power to demand, as of right, 
Ottoman acquiescence in making its suhjeets comply with 
its arbitrary and self-regarding ditections ? 


The Ottoman Government has alone boon referred to 
above, it is the ancient Ottoman capitulations w'hich stili 
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bind Egypt, But thg principle is the same, whatever coun^ 
try is in question; save in so far as the specific terms of 
the agreement with the Western Powders modify its opera¬ 
tion, The language of such undertakings is regrettably 
loose and vague. But to convert supplementary usage into 
law, in the face of sucli cases as those of Kossuth and Juris, 
is an enterprise of much hardihood. It is plain that no 
government, however Oriental, could tolerate the inclusion 
wdthin its borders of a body of foreigners who are \vithdrawn 
altogether from its control in tlicory; though it may well 
abandon them in practice to the tender inercios of their 
consuls, in ^forocco things did icach this ]>itch—and wt; 
know the lesult. Supiiosc such a foreigner to he guilty of 
treason to the local sovereign i if only Ills own consul and 
his own law have anything to do with him, he has com¬ 
mitted no crime whatever, unless the consul happens to 
have graciously issued a proljibition against such practices! 


China's Republic. 

The delay in the recognition of the Chinese Republic 
appears to be occasioned mainly by the desire of the prin¬ 
cipal Powers to make the acceptance of loans on 5on]ewhat 
onerous terms by China a condition of rccogjiitioii. It is 
not clear what is involved in the somewhat vague term 
** recognition/' When used with regard to a new State, 
which is fighting for its separate existence, the word has 
a very definite meaning. It imports that, in spite of the 
rights of the parent State, the Power which accords “ re¬ 
cognition " will^entcr into relations with the new State as 
an international entity. Bui In the case of an existing 
Slate like China, where there has merely taken place a 
change of government, the phrase is meaningless- There 
is no parent State whose rights are in any way affected* 
China needs no ** recognition/' In her case the phrase 
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Simply means that the Power which is askerl to accord 
" recognitionis asked to continue friendly relations with 
China under its new government It is not a new State. 

Of course one State is perfectly entitled to discontintie 
ofheial relations with another if it pleases. But so long as 
the established government is struggling to maintain itself, 
it would he inadmissible for any State whatever to assist 
those who are seeking to overthrow its rule. Contrary to 
Hairs opinion, the present writer believes that it is not 
improper for such a State to intervene in order to support 
the established government, Foi the latter represents tlie 
oignnlsaLton of tlie Stale 1 and it is this organisiiL and 
not the fortuitous population ujliiiu its territorial limits, 
whicli foreign Bowers are under a duty to resj^ecL As 
long, therefore, as tlie position of the republican govern¬ 
ment was ill any way actively assailed by the imperial 
forces, foreign nations might properly have intorvened to 
support the latter. But nothing of the kind happened. » 
The success of tlie new was immediate. The former 

government (in a fashion which must be extremely rare) 
formally constituted it its successor, Recogiiition,’" there¬ 
fore, can do China no good in any legal sense* Inten^cution 
to restore the Munch us is evidently impossible, as well as 
illegal. 

What Is realty meant, however, is that the Pow'crs should 
resume their former diplomatic and consular intercourse 
with China. Mr. Wu, in his well-drawn-up monograph on 
the subject, urges that stagnation of trade is the result of 
the present position. But this is surely rather the outcoiue 
of the prevalent uneasiness as to the stability of the Republic 
and as to its power to guarantee security, than of any in¬ 
formality in the intercourse of the government with foicign 
powers- Morally, however, t!ic effect of the non-recognition 
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of the new rJgsmc is deplorable. It can only be with ulterior 
motives of solf-infcrest that the nations persist in holdin^^ 
aloof from the established government of a recognised State. 
It is understood that lira^il has been the first to break 
through this policy of exclusion : she will, no doubt, reap a 
reward in the shape of increased trade and good\i ill in the 
Flowery Land. 

Tltanio ” Problems* 

The loss of the Tiiank has inevitably produced a con¬ 
siderable amount of litigation. The claims, when life claims 
are taken into consideiaf^ion^ arc naturally enormous^ and 
the amount to which the owners can limit their liability 
{further than it is already limited by the fact of their fornix 
ing a juristic person) becomes corrcspmidingly iinportunl. 
Conscqiicritlj% a limitation suit was commenced in the Stale 
of New Yolk. In default of such process, the vtjry consid¬ 
erable property of the owners within* and resorting to, that 
jurisdiction would be liable to excciilion on a judyment fu 
personami should such he obtained there or in England, 
Now' Hmitalion of liability is no part of the general niarilfme 
law. It rests on the legislation of individual States, and 
the legislations of New York and of Great Britain regulate 
it in different w'ays* Was the limitation, then, to be allowed 
at all ? And if so, was it to be fixed by the law of England 
or the law of New York? These are very divergent. The 
English rule at ^^15 per ton would give the injured parlies 
over jfboOjOoo. The United States rule, enacted in 185^, 
would accord them only the residuum after the collision; 1* e,, 
about £"20,000 worth of boats and freight. 

The petitioners urged that it should be decided according 
to the kx forL It is difficult to see the reason for this argu¬ 
ment, The !cx fori applies to questions of procedure; and 
it was thought a considerable stretch of the principle when it 
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WAS applied iti the shape of sect. 4 of the Statute of Trauds 
so as to render an contract worthless for purposes 

of suit in Eii^jland, As regards the limitation of liability, 
there is no question of mere procedure. Consequently the 
contest was really between nupplying the Cnglish niieornouc* 
The ('curt (United States Court for the Southern District of 
Ne^v York, coy. Holt, J.) was evidently rif'ht in holding that to 
the case of injury inflicted on board a liritishship on the high 
seas by alleged negligent collision with an iceberg, the British 
legislation applied. The case might have been different had 
a ship of another nationality been concerned* In that event, 
the English practice, until altered by legislation, was to 
disregard the limitation rule as ifiaj>plicable* {The CaW 
j Hagg. .\dm. i-SO.) In America, the %hew appears 
tf) have been held at one time that, at any rute upon sur- 
retuler of the svreck, limitation of liability to the value of 
wreck and freight conld be claimed in any event under the 
Act of 1^551 as dcclaiatory of the general maritime law': and 
in some cases unlimited liability was only admitted on proof , 
of acts inconsistent with such a suiTcnder* In the case of the 
Titiiftic's very old sister, the AfUjiiiU t\^■ho^e Kjss made such 
a sensation in the early seventies}, Uinitation was allciwed 
even in the case of a British steamer wrecked in No^a 
Scotia, on this sweeping theory of a “ general maritime 
law’' of limitaliorL {Levijison v* O* S, N. Co,, 15 I'cd. Cas. 
425; cf. Marckwidd v* Same, n finn, 46a*) But in The 
Scotland (105 U, S* 24) pending since 1866, and ckcidcd 
in rSbi! by the Supreme Court of the United States, the 
theory in this (‘Ktremc form was exploded. It was declared 
inapplicable to rases where one flag was uloiie concerned. 
However, it was somewhat illogically held to apply where 
different flags were involvc<l. The same result was thus 
arrived at aa was ultimately obtained in England by legis- 
tion. But it is difficult to accept as a “ general maritime 
lawj” a rule introduced'at a given moiucnt by a mimidpal 
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statute. Itjs fiot here a tpestion of varying interpretations 
of a supposed common general maritime law,” but of apply* 
ing as general ” law that which is perfeotlj!- ^vell known to 
be particular law, introduced for the purpose of innovation* 

** The rule exempting shipowners from liability on surrender 
of the ship and freight does says HoU, ''seern 

ever to have been universally adopted throughout Europe* 
It is stated as a rule of Maritime law in the Consolato He! 

* * * * but there is no reference to such a rule iii the 
Laws of Olcron or of Wisby, or of the Hanse towns. No 
such rule was ever recognised in the English Courts, either 
of Admiralty or Common law, until the Act of 1813, which 
adopted the rule by statute; and it is now well settled that 
no such rule was evt.r in force iii this country until the Act 
of 1851,” 

In The ([18R5], 114 U,S. J55), a modification 

was made in the doctrine of The Sciiilunih If the ships con* 
corned had the same rule, that, and not the American, would 
be applied; and this was approved in La Bour^o^tfc (2To U*S* 
95)* Nevertheless, in The Shtic 0/ Viy^hiia (60 Eod* loiS), 
the American limitation was allowed to a British slop, 
wrecked in Canada, in spite of the qualification slated by the 
Supreme Court in The Scotland Case, In these circumstances, 
the Court in the case of the Titanic rejected the American 
rule, and held the British limitation to be the correct one* 
The effect of the American statute was not, though it might 
have been, to displace the British rule in a case affecting 
solely a British ship. ^ -r> 


lX*-*-NOTES ON RECENT CASES (ENGLISH), 


T he case of In re Badger (L, R, [1913], 1 Ch* 385), 
b rather humiliating to lawyers* Their view of 
the law is supposed to be that of BJackstonc and Coke 
—that English law is the perfection of human wisdom* 
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The Jay view was expressed by Mr. Tony Weller in the 
pithy phrase, that “the law is a haas,“ /h tt 
{supra) shows that the latter view is not always entirely 
unrounded. There a girl infant^ the daughter of a widowed 
mother without means, was entitled to a reversionary 
interest in real estate. An application wa'? made to the 
Court fur leave to charge sucli reversionary interest with 
loans for the maintenance of the infant. The Court, which 
would Willingly have given such permission, found that 
previous decisions had so tied its hands that it could not 
do so* Therefore the infant girl entitled to this reversionary 
interest may die of hunger while owning property which, 
is she were of age, she could sell for an amount that would 
keep her and her mother from penury for their lives* Was 
it not one of Moliere's doctors who protested vehemently 
against saving a patient's life by breaking a principle of 
medical treatment ? 

The perpetual rule against perpetuities again came up 
for consider cation in In re Fanc^ Fane v* (L* K* [1913] ^ 
I Cli. 404)* There a testator, by his will, left property 
to his widow for life, and on her death directed his 
trustees to settle It on the trusts on which other property 
should be settled at that date. When the widow died the 
other property was settled on trusts, all of wIiigIi, if they 
had been inserted in the testator’s will, would have been 
good within the rule against perpetuities* Eve, J*, however, 
held that the direction to settle the propertj' was bad, as 
it might at the <late of the will or subsequently have been 
settled on trusts some of which would have been bad as 
contrary to that rule. This decision the Court of Appeal 
has now reversed, and obviously, concctl}^ Where an 
instrument directs the future creation of trusts or of estates, 
it has always been held that the point i'^ not what trusts 
or estates might have been, but what in fact are created. 
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If those actually created wben read into the instrument 
creating the power arc within the rule against perpetuities 
they are valid, 

*'There is no knowledge, case or point in law,’* says 
Coke (Co, Litt, 9a), ‘'seeme it of never so little acronnt, 
but u’ili stand our student in steiul at one time or other/* 
This is proved by the case of In rc Seymour, v, 

S^yymur^ L, R, [19^3]» i Ch, 475, Tlicre the question was, 
what amounts to the <icHveiy of a deed* A lady’s attorney 
executed a deed of gift on her behalf W'hich was outside 
htfi power of attorne3^ Tlic deed was subjnitted to the 
lady who expressed hei full approval of it. Did this 
expression amount to a deliver^" hy herself of the deed ? 
A large amount of ancient learning was cited in argument* 
and yet the point vras settled by authority if ever a point 
was. Strange to say, the decision most relevant was not 
referred to. That was the decision of Bayley, J,, in 
Doc V, Knight, 5 B. & C, 671, who there says, that the 
sole question in such a case is: Did or did not the maker 
of the deed do or say something svhidt showed that he 
intended the instrument to operate at once? No formal 
act is necessary. As Coke says, “A deed may be delivered 
by words without actual touch, or hy touch without words/' 
Here the lady expressed approval of the deed, and declared 
more than once that the property it purported to dispose 
of belonged to the donee under it 

In rt Ackerhy^ Chapman v. Andrew, L, R. [1913], I Ch* 510, 
seems to us a somewhat doubtful decision* There a 
wife having a special power to appoint a life interest in 
settled funds to her husband, and a general power to 
appoint the funds in case no child of hers attained the age 
of twenty-one, or being a girl married, by her will left all 
her real and personal property which I have pow'cr to dis* 
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pose of by my will to her husband absolutelyShe had 
at her death a daughter (by her first husband) who had not 
attained the age of twenty-one or married. Sargant, J., held 
that this gift executed not merely the general power to ap¬ 
point the settled property if the child died before attaining 
twenty-one or marrying, but a ho the special power to ap¬ 
point a life interest to her husband. This decision seems 
scarcely coiisislenl with the word “ absolutely ** in the will 
or with the TLiIc that where general words of appointment 
may t#f*^atisfied without reference to a special power, the 
special power will not be held to be cxerchctb 

Two will cases (In re Ormond v. de Laumy\ L. R. 

.[iQTj], 2 Ch. I, and In re //ayg^W/i, Wickham v. Hay^arih^ 
L* K. [lyrj], 3 Ch, 9) are interesting examples of the very 
strong reaction against interpreting wills by prccedcjit. We 
have often protested that it is only by a fiction that the 
interpretation of a docuineiil is regarded as a point of law_ 
Truly it is a point of fact. It was only held to be a point 
of law ill order to teserve it to the judge, wlio, as most 
sane people will admit, is in finitely more capable of inter¬ 
preting a legal document tinm a jury of laymen. Still, all 
the samCi in etfcry case the (juestioii really is, What did the 
maker of the instrument intend ? If that is made clear, no 
rule of intcr]>rctatioti can—though sometimes a rule of law 
(like that in Shdicfsi Cane ; see In n Shmoc, L* R. [191 j], 
I Ch. 55j) may—defeat the mtention* 

In In re Whiling Joyce, J., after dwelling on this 

point held, where the residue had by a will been divided 
between forty-six persons who did not take as a class, and 
by a codicil the gifts to two of the legfdccs were revoked, 
that the whole residue went among the reniaiuing forty-four 
persons, notwithstanding a decision of the House of Lords 
almost on all fours and precisely to the contrary {Chedyn 
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V, Cre^swell [1/63] ^ 3 Bro. F. C. 246). Again in hi re 
Hay garth (si^ra)^ where a hotchpot clause which the general 
tcnonr of the will showed, plainly Avas intended to apply to 
all of the three shares taken by three legatees, or if dead b5'' 
their issue, but which in fact was only expressly applied to 
the case of the issue taking, was held to apply where the 
original legatees took also. This seems a somewhat strong 
use of the power of the Court to supply words. After all, 
by statute the whole aviII of a testator must he ii^ writing, 
and to insert a clause either to give or to tak(?“1pl^ay a 
gift seems hardly consistent with this, however clear the 
intention of the testator may he. (Sec Scale v. RawUm^ 
L, R* [1892], A. C. 342). 



The foHow'ing decisions are worth noting. A lir^Ucd 
company is not entitled to sell its imderUking for shares 
in a new company, under the pretence that the whole 
transaction is a conipromisc or arrangement under sect, 120 

p 

of the Companies (Consolidation) Act 1908. rc General 
Motor Cab Company Limited^ L* K. I Clu 377d 

And a company that has power to sell its midortakiiig to 
another company for shares in that company must pro* 
ceed by special resohitioii, authorising th# liquidator to 
accept such shares as consideration for the sale, in order 
that the rights of dissentient shareholders, under sect. 192 
(3) of the Companies (Consolidation) Act 1908, may .be 
preserved. (Etheridge v. Central Vrngnay Horihern Exten¬ 
sion Railueay Cuy., Ltd., L, R. [1913], i Ch. 425.) Where 
the owner of property who has mortgaged it by deposit 
of title deeds afterwaids effects a legal mortgage, subject 
to such mortgage by deposit, there is no duty on the legal 
Hiortgagee to give the mortgagee by deposit notice of his 
mortgage. Accordingly, if the mortgagor pays off the mojJT 
gage by deposit, and getting the title deeds re-mor^j9gfs^ 
property by deposit again, without disclosing !o the new 
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equitable mortgagee tlic existence of the legal mortgage, 
the latter is entitled to priority over the equitable mortgagee, 
{Gricrsojiv. National Pronittcml Bank of Enf^land Lid,, L, R* 
[1913], 3 Ch. i8d Lastly, the mortgage of an interest in 
the proceeds of land held on trnst for sale, is a mortgage 
of an interest in land within the Real Proptjrty Limitation 
Acts 1833 and 187^, and accordingly, if there is no payment 
of interest and no ackiiowlcdgincnl in writing of the title of 
Ihe mortgagee for twelve years his claim is liarrcd, (In rc 
w Marslon, L. K. [1913], 2 Cli, 75 '! 

As a submission to arbitration can only» unless a contrary 
power js retained in il, he reviikcd by leave of the Court or 
^a judge, the principles on which the judicial anlhority will 
itself are welcome aimouncemcnts, Brklol Corporation 
wAird {John) (L* R, [1913]. A- C. 2^1) is a recent case 

wivich affords some tight on these principles btiyond that 
which previously decided cases had relieved from obscurilj'. 
For iiislance, any tme of the piirtiet? wiio together volun¬ 
tarily assign to arbitration the decision of disputes which 
may thcreiLfter arise iiLider the contract, wfmld be estopped 
, from alleging that tile mode of seitlcinent would be unfair or 
unsnifaljle. to the special circumstances of each case 

the Court will give full consideration while favouring the 
maintenance of the agreement, and, on this ground, exclud¬ 
ing from review any circiunstanccs known to the parties or 
within llicir rctisoiiable anticipation at the time the agree¬ 
ment was entered into. Such special circumstances in the 
Bristol Corporation Case led tbo Court of Appeal nnanimously 
to SQtder relief from an arbitration clause. And this decision 
the Hous^s^f Lords have supported ^ but with a somewhat 
cold assent o^B the part of Lord Moulton who founded his 
approval main^ from a feeling that on a question of 
judicial disc ret ion'^ne ought not lightly to allow an appeal 
from a Couit w^hicll^has not proceeded on wrong ‘judicial 
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lines/ " The ji^dgmcnt seems to have led to the publication 
in th« Law Reports of May last of Ihc case of Htchtuin v. 
Robertsf decided as long ago as May 1911, in which it 
appeared that the arbitrator had not throughout maintained 
a judicial position. 


It woiilii seem a sufficient precaution on tlic part of a 
shipowner to except* in a bill of liiding, liability for fire* 
perils of the sea, negligence of any sort* even in slowing, 
and to fortify still fiirtlier his protection by stipulaifttg that 
the maintenance of the \csserE class by upkeep should be 
considered a fulfilment of every duty or warranty of his, 
whether before or after the commencement of the voyage. 
Apparently no obligation remained that carpenters auds, 
painters could not carry out. But unseaworthiness is a 
magnitude of immunity to which the exceptions did not 
reach. Probably few owners would vcnttiffe, for several 
reasons* to make such an exception in definite \\orJs in n 
bill of lading. And Scrutton, J,, decides in Intrant i-r Koyh 
Ltd. V, Setviics Mariitmc du Treport ^ L. K, [jyi jj, i K, 
that to secure himself from such a liability the ownerMpnst 
use clear language. As a large quantity of sodium, which 
fires and explodes on contact with water liAl been stoA^ed 
on deck inadequately protected* and as proper protection 
could not be given during the voyage* the ship, which was 
lost soon after she pul to sea, vvas held to be uiiseawortliy 
when she left port, and rightly therefore the plaintiff 
succeeded. 


It is common knowledge that Nichoh v. M^rdaiui answccd 
in the affirmative the point queried in Fletcher Rylands^ 
whether a man could be excused from liabiliy for damage 
caused by the escape of something dangeous* unless im- 
pregnably secured, which he bad brojght for his own 
purpose on to his land, if the escape was in consequence 
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of vis imjot or the act of God. This iminimity established 
by Nichols V, Manhuiti is now definitely extended by Ricftiinh 
V. Lothian (L. R. [rgijjt A, C. 263), which affords pro- 
tection to the harboiirer when the release of the dangerous 
Ihiiig is effected by the Ant of a third ptTson, Althougli 
lliere is uotliiug novel in the drrisi<iiL tlie three cases fijini 
a convenient sequence on tliis biLUidi of the lu\v of 
gcnco, uhicli define the primary ha;:ard and the exemption 
where vis major or feome act either of mischief or enmity 
of a-tliird person has <lcstroycd uhat otlierwisc ’i^ould have 
been safeguards against [leril. 

Not impossibly it niiglit be within the attainment of 
Jitetary effort to express the text uf section uS of the 
County Court Aet a little more dcnrlyj and the 

same may be true of the lntcr[>retatian of the section 
by the Court of Appeal in CuboiOii v* Mayo (L* 1 C [iiSqOJ, 
T (J* B* 24b)* But it seems plain lIklI the concluding part 
of the section which deprives a t^olicitor of a nglit to recover 
from Ills client such costs anil cluirgc^ unless they si tail 
have been allowed on taxation refors solely to the case 
where eilher of the parlies has expressly applied to have 
the costs taxed by the registrar. And it is not less plain 
that Cnbisoit v. Mayo decided to that effect, for Esher, 
M*R,, and Lopesj L.J., both held that the deprivation 
of tlic solicitor's riglu docs not apply when there has 
been no application for taxation/' And Rigby, LJ., 
decided to tlic same effect. The judgment, therefore, Ls 
well founded in the recent case of BcU v. Girdksioiic {L, R, 
[1913], 2 K, H, 225), that taxation of costs between solicitor 
and client is not a condition precedent to an action to 
recover costs- 

The conditions that cnipowcr a trustee in bankruptcy to 
recover property which the bankrupt* within three months 
before a petition is presented, has transferred to a creditor 



484 


NOTES ON RECENT CASES (ENGLISH). 


are well and briefly stated by Phiilimore, in Tn re Ramsay ex 
parU Deacon {L* R. [19 tj]* a K. B. tio): “I assume tlie proper 
view of the law to be tliat to constitute a frandukiit prefer¬ 
ence the debtor must be insolvent to his knowledge, and the 
transaction must he within the statutory periods the 
Court must be satisfied that the substantial mgtive was to 
prefer the creditor and was not to obtain some advantage to 
the debtor*” In tliis case where the debtor^ tjnite insolvent, 
had under merely trade pressure returned some goods which 
the creditor had furnished Inin with, there might have been 
a chance of the creditor retaining the property which had 
come again into his hands if, instead of trusting to the 
inclemency of words, he had commenced proreediugs* 
Beyond the suggestion of fraudulent prcfcicncc one com¬ 
ponent of the trustee's success in recovery v\as the debtor’s 
facile surrender to threats not snppoitcd by legal action* 


Lord Denman said, in Ctuiavai v, Coilim (4 A. & E. 
[1836]> S5S), that Marriolt v* Ilampion (see 
Cii^cSt Vol. 3, p* 631) ‘‘ does not decide that money obtained 
under compulsion of legal process can never be recovered 
back, but only that after a defence in an action luis failed 
and money has been recovered in the action, it cannot be 
recovered back in another action,This has been some¬ 
what extended since v. Cdlim, But it has never 

been held that money w'as irrecoverable when paid in a 
foreign country to stay proceedings between two contestants 
of English domicile. But now Bray, J*, in Clydesdale Bank 
Ltd, V. Schroeda^ < 5 * Co, (L. R, [1913J, z K, B, i),has decided 
that the plaintiffsi mortgagees of a ship, having paid' under 
protest a sum of money to obtain relief from proceedings 
commenced in Chili to enforce an alleged lien on the vessel^ 
have parted with any right of recovery* On behalf of the 
plaintiffs it seems to have been suggested that under Chilian 
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law they had no right to appear (possibly as being mortga¬ 
gees) in proceedings tor the arrest of the ship» lint on this 
point no evidence seems to have been givem Another point 
submitted by them was, that according to the law of Chili 
the claim of the defendant must have failed- But this was 
not favourable to them, as Bra}^ J., pointed out; if such was 
the factj the plaintiffs should have contested the case* 

T, J* B, 


SCOTCH CASES- 

A minor agreed to accept compcJisation in respect of :ui 
accidciilj and the receipt was signed by him alone without 
the consent of any guardian- 11 is father wsas resident in 
Ireland, hut the son had been foris-familiated. On attaining 
majority* the minor raised an action against the cmploj'ers 
for damages at Common law* pleading that the receipt for 
compensation granted by him was invalid on tlic ground of 
minority and lesion* TIiu case (.Ur'Ja/Wffgr v. Sit'Wiiyia S' 
Lhyihf Lmiicd {[1913], t SX-T- J25))j raised several inter¬ 
esting and important questions, the principal of which was 
what law should govern the contract. According to the law 
of the minor^s dt’kmicile (Ireland), tiie contract was an entire 
nullity- The Court lield that the miiioCs capacity to enter 
into the conliTict fell In d«h‘rmiiird accnriling to llm 

hei contractiL^. Then the question camo to be, was not the 
contract null, even according to the law of Scotland^ seeing 
that the Illinois father was livingj and that he had not con¬ 
sented to the compensation receipt ? The Court held that 
the guardian’s consent would have been iiKlispeii==iahle had 
the minor been living with his father or under his piotecfion ; 
but seeing he had left Ids fathoCs house and ci>iintiy, and 
-w’as earning his own livelihood, he fell to be dealt with 
as u minoir who had no guardians- 'I he icsult was that 
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the Court, while refiisin" to set aside the compensation 
agreement dc planv^ nllowod a proof before answer* 


There will bo found in the Crai^^ Line Steamship Co. v. The 
North nritkh Storage Co. {[1913], i S-L.T, 453) a useful dis¬ 
cussion by Lord Hunter as to the question of onus of proof 
in a claim by consignees against shi[jo\vners for short delivery 
of cargo. The Common-law rule is tliat a shipmaster’s 
signature to the bills of lading is siifbcieiit evidence of the 
truth of their contents to throw upon the shipowner the 
onus of falsifying them and imovlug tliat he received a less 
quantity of goods to carry than is thus acknowledged 
by his agent- In the case mentioned the bills of lading 
contained a slatement to the effect that the weight, 
<]nality, quantity and contents/' were unknown. Lord 
Hunter, after a full examination of the decided cases, found 
that these words shifted the onus and pul on the consignee 
of the cargo the burden of showijig that tlic shortage uas 
due to the fault of the shipowner. The case was accord- 
ingl}" dealt with at the proof on that footing* 

An action for personal injury onco instituted passes to 
tlic representative of the pursuer on his death. If, iiow- 
ever, the injured iierson dies without raising ad ion, does 
the right of action transmit to die executors? Ou tliis 
question there have been divergent views* Tn some cases 
the opinion was expressed that the moment the delict has 
taken place the right vests in the sufTcrer of it, which 
right is part of his patrimony, and transmits to his 
executors like any other piece of property* The other 
view was, and it has been the one which has received 
favor from recent decisions, particularly Pycm v* Montrose 
A^lum (20 K. 8S9), that if a person who has sustained 
injury dies without taking steps to obtain reparation, his 
executor cannot lake actiojj* This left open the question 
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wliuthur tli(i only way in wliicli the injured person could 
iatirnalc his intention to enforce his li^^ht to reparation was 
by raising action. The iiistitution of an action certainly 
is the best proof that the injured person intended to press 
his clairn ; but is it the only proof? TJjc Court have now 
heldj in McEnamy v. The CnUdimUui Rmlv^niy ([^913]^ 
i S. L,T, 373), that tlicro arc other ^^ays of manifesting such 
intention so as to give a title to executors to recover. In 
that case liic chiiin had been intimated by the deceased to 
the third party responsible, and the deceased in his Will 
specially assigned to his executors his claim against the 
railway company. The action was raised after the death of 
the party injured, hut it has been found that his executors 
had a title to pursue it. 

In Corbid^c V, Smnmei^^'iHc i S, I-. T, 389) we have 

a decision of iiuportaiice botlt in respect of the fjcciiliarity 
of the circumstances and the lesuit arrivcil at, A lady had 
mised an action in the Court of Session against her husband 
for divorce on the ground of adultery, and she obtained 
decree of divorce, the action being undcfeiidcd, l^rior to 
the raising of the action the liusbaiid had been made bank¬ 
rupt ill Englandj and his trustee in hankniplcy was not a 
party to the case, nor received any iiitlinatbii regarding it. 
As a result of the divorce, the income of a fund which bad 
been payable to the husbfm<i during his life^ and conse- 
(piently fell to his trustee in bankruptcy, u'as now diverted 
from that purpose and made payable to the lady in respect 
that the divorce was equivalent to death. The action now 
referred to was raised by the trustee to reduce the decree of 
divorce on the ground that when it was granted the spouses 
had been doiniciled in England and the Scotch Courts had 
no jurisdiction, 

II has been accepted as law tliat a trustee lias no concern 
' ill matters affecting the cbaiaeier 01 t>Ialus of a LiankiupL, 
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even though his interference might result m benefit to the 
■ trust estate. For example^ be cannot raise an action for 
damages in respect of slander or assault on the bankrupt^ 
though sucli an action might result in a substantial en¬ 
hancement to the banknipFs estate. Similarly, it has 
always been taken for granted that the trustee cannot raise 
an action for divorce on behalf of the bankrupt, though the 
result of the divorce might be to make some fund available 
for the bankrupt and bis creditors. In tlicse circumstances, 
when Gorbid^^^s Cast' came before them, the First Division 
of the Court of Session were of opinion that the trustee 
had adopted the wrong course of action. Instead of try¬ 
ing to reduce the decree of divorce, be should simply have 
sued the holders of the fund, calling on llicm to continue the 
payments to him as formerly, an<l if they met him by point¬ 
ing to the decree of divorce, lie should then have joined issue 
with them on the point that it was a decree pronounced by 
a Court of no jurisdiction. It \^ill be seen, however, that if 
the form of action was different, the result aimed at was the 
same. Tlie Court realised this, and accordingly they did 
not dismiss the tnistee's action, but allowed him to prove 
that tlic Court had no jurisdiction in the divorce. The 
result is that though a creditor or a trustee for creditors 
cannot intervene to defend an action of divorce, or reduce a 
decree of divorce on the merits, he can so intervene on such 
pi'eliininary pleas as fraud or want of jurisdicllon, 

U, M, 


IRISH CASES, 

The application of the welbknown principle, that an 
agreement between husband and wife providing for a future 
separation is void as being contrary to public policy, has 
been carefully considered in iVnuiUa/jon v, ([1913], 

I Ir, K, 154)* If such an agree me 1 it is contained :u an ante¬ 
nuptial setllument, or rf the husband and wife are living 
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together at tile time when the agreement is made, the 
principle appears to apply absolutely. But it docs not fol¬ 
low that a clause in an agreement made while the parties 
are living apart, intended to bring about a reconciliation, 
is void merely becniusc it contemplates the possibility that 
such reconciliation may not be permanent, and makes pro¬ 
vision for that event. Jn the present case, the marriage 
had taken place m 1884^ the parties had separated in 1^00. 
In igoi a reconciliation and the resumption of cohabitation 
were contemplated, and the deed in question was executed. 
It recited tliat the parties were mnv living separate from 
each other, but were <icsirot)s of again living together, with 
a piovision to jneet the case i)f any future separation, and 
that tiiey had agreed that the deed should not come into 
operation until a reconciliation had taken place. It went 
on provide that if after such reconciliation the wife should 
[after giving notice) again live separate from her husband* 
he should pay an annual sum to a trustee for her: tliere 
followed the usual covenants by the wife not to molest the 


Ijusband in the event of such future separntiou. Thereupon 
tlje parties again lived together until iqit, when tiic wife 
separated from the husband- The present proceedings were 
biought to recover the annuity, nnd were resisted by chc 
husband on the ground tliat the deed was void. The Master 
of the Rolls pointed out that the deed In question was not 
properly called a Siq>araliou deed. He tlioughl there was 
nothing against public policy in making a recoiiCiUation 
subject to terms for the fiitiiic maintenance of the \wre, 
in the event of its not proving permanent* !f the immediate 
and main object of a deed is to put an end to an existing 


separation, it is not vitiated merely by having the secondarj^ 
object of providing for a future separation. This decision 
has subsequently been afRrnied by the (.'ourt i>( Ap[iea], A 


very similar previous decision on the saine liiii'S i.s Ufumm 


V. Hanktiit dXQTo], I K, Ik J 5 ), a dtcisiou nf Wailon, J,, 


trying an action without a jury. 
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SeMom now-a'days has a Court to consider such a ques¬ 
tion on “ the old learning of fmes and recoveries/' as arose 
in Witham v. l^othy ([1913] ^ Ir. R. SS4)* That question at 
first appeared to be whether actual seisin, though wTongfnl, 
was sufficient to enable the person wrongful 15" seised to suffer 
a valid rccowry ? In the long run the Court did not find it 
necessary to give a straight answ er to this problem, holding 
that there was not sufficient evidence that the recoveror had 
actually disseised the person lawfully entitled—Gibson, J,, in 
the Divisional Court, thinking that the '*only piece of evid¬ 
ence to support disseisin is the recovery itself/' The facts 
W^ere curious. A testator who died in 1S23 dtjvised lands to 
D, and lus minor children for their lives, with remainder 
to Ft N* ill tail, n.nd remainders over. Hefore iBjit F. N. 
(being then tenant in tail in remainder) conveyed the lands 
to for the purpose of making E, a tenant to the pvaeape: 
and in 1831 F. N. suffered a recovery lo his own use in fee 
simple. Later D, and his children filed a bill in Chancery 
against F. N., alleging alternatively (ij that he was in pos¬ 
session of the lands for them and had not accounted, or 
(2) a WTorgful disseisin by F. N. This suit was dismissed 
by consent, F. N. paying the costs. In the present action 
{brought against the occupying tenants of the lands to re¬ 
cover rent) the plaintiffs claimed under the wdll of F. N. 
as tenants in fee simple after the death in 1905 of the last 
survivor of D* and his children. The Court of Appeal held 
that the defendants could question the validity of the re¬ 
covery, and that the plaintiffs could not succeed in the 
absence of proof of the disseisin of D. and his children. 
They recognised that in ordei effectively to bar an estate 
tail by a recovery, the tenant to the praeiipc must have been 
seised of an estate of freehold, and they were apparently 
inclined to think that a wrongful seisin would do. Rut 
they applied the presumption that seisin foUovi's the title: 
and they w'ould not presume disseisin for the purpose of up¬ 
holding a recovery suffered by a tenant in tail in remainder. 
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Sleeky. SkeU {[1913]) 1 K- 293) is a good illustration, 
though not a iiesv one, of a w cl h mar keel exception to the 
rule in LdTC'cs v* Benticti (i Cox, Ch, Cas. 1C7;—a rule often 
criticised, but described by Pallcs, C.B,, in this ease as 
“ unquestionable in this, or piol>ably in any Court.” In 
181JQ, a testator devised realty to A, fcjr life, \\ith rtmamder 
to his sons ill tail, and made B. residuary legatee* On rst 
January, lynb, the testator signed pur chase-agreements with 
certain of his tenants for the sale of their holdings to them 
under the Irish Land Act 1903* Tn February, igoG* the 
testator made a coflicil to his ’ivilh appointing a new 
executor, and expressly conliiruing Ins will in other re¬ 
spects. Ill Mav, I gob, the testator died» After his death 
the Instates Commissioners sanctioned the advance for the 
purchase nf the liolclings by the tenants* TIjc Court of 
Appeal hdii that, notuithstanding the mdinary rule as to 
the effect of au agreement for the purchase of realty in 
eifccling a conversion, there was lieic sudickmt to show 
that the testator intended his interest in the lands sold to 
pass to A* This ivas shown by the codicil, executed after 
the purchase-agreements, operating as a rtpublicalien of 
the wilL “ We liavo licrc tlie three cirmnistanrcs which 
occurred in Emu^s; v. Smilh {2 l)e. G* t'v: S. 722] and 
lyic V, iyif ([1^95], I Ch* 724) —namely, (a) the specific 
devise; (A) the conditional nature of the contracts for sale: 
(c) the repuhlicatioiu after the contracts, nf tlic will by 
a codicil, which did not refer to those contracts.” Inciden¬ 
tally the Chief Karon cast some doubt on the principle 
of conversion by these ]’mrchase-agrccmcnls, which i^ 
supposed to be established by Shtyhck\ EsUife 
2 Ir* K* 561) and Doyle's Estate ([1907], x Ir* R. 204). lie 
thought that a detailed examination of the provisions of 
the Irish Land Purchase Acts wont to sliow that conversion 
did not take place. However, this was not noctssaiy for 
the decision, and the other mcrnl^crs tlio Court were 
inclined to think that Shcrl0iti\s Estate was right.—J* S* I>. 
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[s If OKI’ NOTICES uo wori' PRKCJ.UDE REVIEWS At' OKE-VTER 
LENGTH IN SUnSEC^UENT ISSUES,] 

The Thvo Ha^uc C&njerenm, lly Joseph H. <Jhoate, Ix>ndon : 
The Oxford University Press, iSJfJ- 

As a member of the Seeond ITague CotiferencCj Mn Choate is 
well qualified to summarise the results of that assemblage and of 
its predecessor. In these two popular lectures^ ho does so in 
admirabie fash Ion. OcciBionally one may dissent from isolated 
stiLtements. That on p. iz, that only eight of the nations “have 
armaments worih s|ie;ikiiig uf^” reads oddly in the light of Bulgarian 
jjrowess. And the pious hope that the third Ctmfcrence (if ever it 
meets) may prohibit aerial warfare, seems very fur from fnlftlnicnt. 
Nor is the observation that “from time immenwrial arl^itrations have 
generally been the vebide of comim>mjse,’* borne out by the fads. 
Arbitrators cannot ignore the hiw: and in a weIhknown ease the 
United States repudiated the King of Holland's award on the 
Maine Boundary question, faecavjbe it adopted the view of neither 
party, but pro^xised an equitable compromise, 

Mr, Choate speaks of tljc “ produtory and apparently l)arlKiroiis ” 
attack ujKjn Tripoli, and thinks that Britain has no really ijcr- 
manent htild on South Africa, In these opinions be i,s probably 
very right, but the eminence of his positiem makes it necessary to 
examine at more length than we should odierwise do in a review 
of this seopi?* a nwt Kingular statement at p. 57. Mr, Choate says 
that the 1‘higlisb fhusii was against the Cijoferuncc ; “ ;xirlicuktrly the 
Conservative Hre^s,'" 'Thi n' does not ^cem to be any troth in the 
suggestion that the ]Ab<Tal Press adopted such an attitude, Mr. 
Choate a&cribcs it to the recent change of Government in Britain: 
bow' this could unite tho Press in dispraise of tlic Conference 'is 
not apparent. In point of fact, the hostile attitude of T/ie TUmes 
to the Second Conference wa$ evidently due to the failure of tho 
Tirsr. The First Conference bad failed to present the Transvaal 
war nr, although the Ci^r had been its sponsor, the Russo-Jaimnesc 
war. And the extremely ptjsiuve geniua of the moment, whether 
incarnated in Shaw or KipUqg, decried any injovement that did 
not show res alls. 
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Prindples of Mithatnmudan Law. IJy Tmz Bauhuddin Tvaiiji, 
M*A. Bombay: Tarajjorcrvala Sons, ^913^ 

Tl\c Author, who is a judgis of the tiigh Court of Madra'^, de¬ 
scribes his work as **ati essay at a complete statement of the 
personal luw applkabte to Mu'ilims in British Iciclia.’^ Jf this 
description means that the book la compiletl frotn original sources 
direct, and not founded upon any earlier treatise, the volume is 
tnlided to exceptional rank. But v^’luitover its basis, tlie ljuok is 
ii very atlracLive one, both fiom the com|>arisf)U with oLlier codes 
which the subject may su[>ply, and fmm the skilful way in which 
it is planned and dk[jlayeJ. Close criticism of it could Ijc under¬ 
taken only hy a person well acqnainled with the subject; and 
quaUfieti persons are few in ininiber, lint any otic with knowledge 
of it, quite va;;uc and indistinct, would find interest in tracing the 
principles of the law front traditit>n and other sources down to 
their supreme adiiesive element, the Koran, Of this exponent of 
the Muhammadan creed, the learned judge {spelling it “(Juarrin”) 
gives an account frtjm the time when, about a,d. 6 oy and some 
twenty years afterwards, the 1 x 1 ^sages from the great work were 
insciibod on palm leaves aud skins, till their final arrangement in 
A.D. 650 . The great Lhoiir bestowed upon the ''essay*' may m 
some degree be measured from the fact, that the vohiaie extends 
to more than seven hundred ^xiges. 

C/rt}>iiif 0/ Ayahi dc Jiffw c/ Olfkih PeUkh 

cf DhdLkmi MiUhirl^ IJhri III. 2 vfjh, Pali ted by J. t\T>a’LAKi':, 
LL.n, IhC.f,,, K^C Wasbmgton: The Carnegie Institution. 
1912. 

It is very fitting that as Professer Hollanil ’was responsible for the 
first volumes of this bcries—-the Iniematianal work of /ouch'—the 
second set should have been committed to the Lite Professor West- 
lake. The same anxious [ihotographic repniduciioii of the sixteenth 
centuiy text, the same crilie.al and biogniphical apparatus, the Name 
care for the mental equipment of non-Latinists, are as apparent in 
these substantial volume'-' as in the first set. "VVe need not ^ay tlial 
the twenty-seven pages of Introductinii are as good as they po'jsibly 
could be, nor that Ur, Pawley Bate’s translafion is ■icholarly and 
clcar^ 

Ayala*s book is said to be extremely rare. It is one of the main 
sources of our knowledge of that f^w of which, as Holluid has 
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pointtJd out in hii^ ifi hth^nwilonal /nOTf'j [ila.yecl so great a 

part undor stress of the Wars of Religion, in developing the Inter- 
national law of the modern world. The Author’s portrait (from a 
volume ofHelgiaTi prints pubftihed in j6o 8) adorns the frontispiertj 
and shows a soldierly eountenanee, with a slight frown and a eoniposoci 
expression. He was, of course, a Spaniard by descent, though born 


in jVnh\erp of a f lemish mother. 


Westlake cinisi Jer.s binr essen¬ 


tially a Netherlander^' (thoiigli one of his hrtuhefs v\as H[>auisb 


Ambixssador to France), and bn stutlied at laHivain, As is well 


known, he became *‘/ndg(>Advorate Gcnerar^ of the Imperial atniy 
in the Netherlands, with an especially wide jurisdiction over the 
foreign (including S|>anish) troops. He floiirisliiid from 154K to 
J5S4: his early death and the military eircumstances of hw career 
prevented his work fnijn li'uing the connected and coluTunt char¬ 
acter which is visible in that of sed ue piofesjjorN like Zouch and 
Gentili, ffis origiualily is not groat, but his learning is undoubted. 
Obedience, legalism, and jiruccdent, EVppcar to have been his beacon- 
lights : in his very Arst chapter he recurs to the kx Juiia and the 
kx of Imperial Rf?nie. Porhaps his Editor is a little hard on 
his '‘stern legality^’: a writer who can boldly condemn, as essentially 
unfair, those vicarious personal reprisals which e\'en the modern 


world has by no means abandoned, cannot quite be said to make 


reason and humanity secondaiy coiisiderations: whilst his standard 


of good faith is higii. It is not an adlierenoc to the letter of out¬ 
worn custom that he reroirtmenJs in his Preface, hut a renewal of 
its spirit, whif'h is indcicd rine of the favourite devices of reformers, 
flis view is, in short, that there i,s a great deal of human nature 
in man, from age to age, fhjoks 11 and If I “contain little or 
nothing tliat belongs 10 International Uw^': they deal with problems 
of statecraft and strategy, an<J it is rather hard to see wliy even a 
Carnegie should desire to give iheiu world-wide publicity. The 
wealth of inalerial is enormous. Wc extract tmly one illustration. 
In book TJI, c. ta, we note that “ Egrui/io tells us that those who 
were driven by necessity to surrLindcr tlie fortress of Scutari to the 
Turks who were besieging it, reccivc'd no upbraidings on their return 
to Venice, for the Senate knew what the force of necessity h, and 
that no valour can stand up against it.” ia;t us hojjo the Turks will 
be equally maguanmious. 
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BuiUnvorthi" Fivt igoS —ICditctl hy 

GlUJKlU' Stone. Lcnulon ■ IkittCAvorth iS: Co. Jyi^. 

'This ma.s.'jivc collection, wliich mast exacted j'reat tod anil 
care in its prcparation, will, In its use, save a larger afjjrregatc of 
labour lo tlic profession. For, under a elassirmaiioit similar to iKat 
adcjpted in fjord EEahbury^'s /^Tl*s it distiihutes t!ic 

sulisunce of Lliu reports of more than 5,01^0 CJUes (k^rided in the 
English Ckjuits, ^vith that of mai^y of those derided in tire tk>uits of 
Scotland and Ireland, and even of some vdiieh have ruLvived no 
more perniantjut reCoiJ thin the ^xiges of a newsfiapeo It is no 
small advantage and eonveniencu to he able lo ohLim under the 
appropriate hejiding the effect of practically ever) deci moo within 
the long period of five years, and, hy these decidons being brought 
into ju,\la[]osilion, to be spared a MLarcIi into several volumes, d'o 
fmther facilftaie leicrence, several ingenious dcviocsf are adopted of 
a more ur novel charaetet. 


77re /nrt' *jud Pi’ACfk'n Rchdin*^ to f.ctkr^ Pfikip for 

I}aho}f\nm. Hy 11. FoKTCHim .Moulton:, I.ondnn: 11 utter wort h iSiT 

(^O. 

'The name I'letcher Moultiui js intimately connected with the 
subject of Patents, and Ihi- present work is deducted to Lord 
MiHilton, Although not the first venture of lUe learned Author, it 
ih the first venture on vvnling a book by himself on an iuiriciiie and 
important sjuhjtxTL riie tevt consists of seventeen chapters, all of 
which deal with some distinct braneii of the subject. Of rc-cenL 
years, although there lia^ been huie or no change in Patent law, yet 
there has been rorjbidcrablc change in the Practice. Of com so the 
Patent and Designs Act lyoy (7 Eilw. VU, c\ intnidueed several 
(hanges, particularly those which refer to roitrictlve ctaiditions hi 
licences. It was only receiilly that the dc^islOll:^ of the Oomptrnllcr 
upon practice and other matters wore matic available to the 
practitioner. Prior to that no reports existed, and something akin 
to c 4 iao,s was the order of the day. Mr. [’^etcher Mfiulton has 
availed himself of all bourcca of information in that resprh c^pecrally 
in ij.™liiig himself of the valuable exjjcrience of ^Er. VV J. Tennant, 
all of which tends to make his chapter on Paieni Gdlce Ih act ice 
cornpicte and iilumiriating. The subject of drafting speeificaiiotis 
is one that calls for uniformity, and some \aluablc hints are given. 
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Mr Fletcher Moulton, both by the bundling i>f his subject and by 
his lucidity, proves ihrit there is something jn the dochine of 
heredity- 

A ?hstdv\ of Divorce. I5y S. IS. KiTctriN, IS. A., London: 

Chapman & Hall. 19[2. 

At a time when there is so much chsenssion concerning the Reform 
of the TJivorce a book giving the history oi the siihjoet is 

peculiiirly welcome. M'u have given to us art account i>f the hi-^toih 
cal treatmetit of this (pie'^tien dtiring R^oman times, by the luvthi.‘T5^ 
of the Karly Church and by the Christian Emperors of Rome. 'Traoed 
through the Eti$tern Church, the Canon law and iV^estern Europe in 
the Middle Ages, we come to the Rcfinmation, and so on to the 
French RcvoUilitin. A birds-eye view of the state of Hivurcc in 
European countries, tile United states and llie Ikitisti l^niiiire, is 
unfolded before us. Some of the views of the learned writer will 
cause bitter controversy and arouse antagonism. We gather that 
the opinions of Mr, K.hchin are in favour of regarding marriage as 
a question ajiurt from religion and dogma, ffe thinks that there 
should be the same law for man and woman alike. llow'Cver that 
may be:, ivhether the reader agrees or not with the learned \^rIter’s 
views and deductions, he will be bound to confess that the relalhm 
of historical fact is free from persona! bias. We do not quite agree 
with the Author’s dogmatic staiement on page 237, that iiupri^^onmenL 
lor life is Mill a ground for Divorce in llie Union of South Africa, as 
forming part of the Roinand Jutdi law. Of course, we are aware of 
the fairly recent case of A^flcr v. ([1906], O. R. C,, p. 7), hut 

on the other band, such autburitic.s a.s Moasdorp and Van Zijl arc 
doubtful, and so until the Appeal Division of the Supreme Cmirt 
gives its decision, wc would suggest a .sujspcnsion of judgmeiil. It is 
also to be noticed that the case of Woods v, }Fo6iis ([1907], T. S. £t), 
cited in support of the Roman*Dutch law, that refusal to pay the 
‘■‘carnal debt/* where the parties live under the simio rotif, constitutes 
malicious desertion, did not decide that point at all. The book 
showJi that ^tr. IChcbiu iias a ftrm grasp of his subject, and has 
tried to present his case with a mind untramnielled by theological 
or canonistic considerations. For anyone who requires the history 
of Divorce in a small and easily understandable form, he cannot do 
better than read the book under review. 
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of Tjvi^/fV/c Ivlii(:<l foi 

the fttilfltjn Soek'ly (.’m Mh 'W C\RJi. l-oiidrjn- lli Tiiird tjuant^^iv 

'J'hh mistittiLi^'j the tweiUy-t Vfjluinc of tlie Sohhn Society 
I^ubtirations, imd as is usual, shows si^u-, <it iua^i carofiit |jrep,iiatLun, 
Wlio would think of the r^nuanco wrapt Ujj in such a title? I jh s of 
tradu, advonlure, enturpnsr, and inveiuicin, all of whirh are dLUiifeil 
in the TiUrodiif'inm, din C!lartrr^ thitr from 15P lo 1707, and 
nuinhiT foil)-one ii^ all 'Thu history shows tlial our fore!, n hut ■; 
had liUle, if aiiythiiij^, to learn from this ^oneraUou on tile sulj|ei t 
of the ^onllc ait of ooniEiany pro mol Inf;." dlio learned fCditor !us 
prepared an Inlrodurtion, f^iviiif^ an nncoLinl i>f llie nse of Tiaditif; 
(Jcjini^mies and all the incidents of their exi'^toncc. 'fhe amoutit of 
Inhoiir involved is apparent fiom tlie fart that this lnlro<hirt!t>n runs 
to r.5<) paj^es. In far;, Mr ("an is to 1 >‘conf'r.iudaiud upon editing; 
a volume whidi is rjinte up to the bust traditions of tfio S^,!den 
Society. 

.]/fiUi/{On^oj t'/ Cti/fo/Of lly Uev M. Hvvm- 

sohV, ld,.lK» li.A, (Ktord. Ileni} l■Vtlwdl^ Osfoid L uTVi.osity Ihvss. 

Tins IS a most piofound aiul scholarly wf.ik, hiU will prow In lie 
raviaR- to the mdmaiy u\aler. It roiisists o\ the inlioduction, 
facMimle and liansi:n[Mion of Uie Ihaliu r’inlex, tOf^ethcr witli tin; 
irat]s]:U[on, jiote’>.. and appendrte.s }*y the Aiithor himself 'Thu 
iiistoiy of the tf ^eiier- 

jdJy tailed the is citiioiis. The hist rtleiuiu'e to it is titade 

by IItnoToar, Arrhhishop ol RhL■ll]l^^, who died m SSa a,ik 'There 
are ap[KVieiul\ throe manuseript rcfdicos csUnl, wltidi include the 
CoI/tUoK known rcsijectively as the lierfm. VieTin.t, and \'rmellj 
Cf>ciiees. 'Jlie lii^t Kditor wa'3 RkTrs' thllioa, nvnd it is jieneudly 
surmised that he utilised the llerlin Ckxk'x In Iho" odiaptei headed 
"The iManusonpU of the CollaLto,” Mr, HydUKon i^ues :i vi.iy 
profound aiialyais uf these three iiiamHeripts. 'rhe itself 

contains si'ttcen tides, landing from murder ” to '* sLuuioi y sue 
cession,” and rei//f (fie of the hx^( fUli\ corre'^pOiidT w'llh 

the st^'ond half of tht» necalogiie. As to the r.t.-.'ia/t d'tfft' of tins 

worki there are many eonfilcting authorities homhh ii 
But one idea appears to be rmidarneiiLil, lhal o| -niui; the Koiiiaii 
and Mosiic systems of law upon the sulnef ts diMlt sulh d'hc 
date when the CofhUio was written seenia ako open to c onsiderable 

> T 
0 “ 
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doubt^ but proI>ably it was early in tbe fiftl’i century. When ^ 

answering tlie question of authorship, ivo are a^iyn met wilh rtintro- 
vorsy on the point J>nme writers claim the Author to have heeU 
a jew^ some say a Christian, some say both : again in the sktoenth 
ceutuiv, Fioiich schoUts assigned theautlvorship to [aeinuis Rufuiiis; 
in fact ihc discussion seems to be as acute as the Oacoii-SUakespeHrc 
controvcisy* After the translation t>f the te,st with imtCN we ha\e 
given us a comparison of Biblical 'I cxt^ in the Vulgate, and 

I tala, with some intereslhig additional notC'i nit Jo\ri!>h Uw, h^ 
conclusion, tl:io learned Author givt's us tcNtual errors and variants 
appearing in the €Mh(u\ together with the snurccs froui \vluch the 
law was culled i'oi compilation, d'ho hook untlcr review mtist be the 
result of continuous and untiring rf"^t;arch on the part of the learned 
Authorj and reflects the utmost credit on hi^1 ripe scholarly know¬ 
ledge. Mr, n yam son tlaims that Koman Jurisprudence obtains 
more attention on the prirt of f’ontineiitril juristt^ than of Jingtisli, a 
stauimont which wc think is open to doubt. JinistK in l^ngkiut ul 
recent years have disenverud that it is iniposshdij to grasp our system 
of law without a fairly profound knowledge ol i!ie Ronun, and llrd 
in these days of cosmopolitanism, a kuowkilge of Roman law is 
essential in order to crjinpiehend the [ntem.ittdnal question^ which 
crop up in the ever5day legal routine its this ruunhy, 

Pihiagt Ln:v, By K. A. Dighy and S. I>. Ou.k. London : Sweet 
& Maxwell, iyi3» 

'rhere came into operation on April ist an important Ac::, ^rhich, 
although hotly contested by tliosc interLSted, aUiaded little public 
notice, In ic^o^ a neijatEmcnlal Committee was appointed liy the 
Board of Trade, which leported, in jcjur, On the rhacjlic condition 
of the law relating to IdlohLEc, As a result of thifi Kepoit came the 
Pilotage Act of T913 (2 A: 3 Geo, V, c, 31). Mr, Dighy, retired 
from the Kav7, acted as Secretary to the above-mentioned Depart¬ 
mental Committee, of which Mr. Cole was a Member, liiacli seetlon 
of the Act, has been carefully annotated with cross-rcfcrences, A|5- 
pendix I contains an alptiabetical list of the Pilotage Districts in the 
United iCingdom, iogelher witl’i all the necessary particulars with 
regaid to Pilotage. Appendix fl coniains au account of Inter¬ 
national Pilotage Law, In Appendix Ml the reader learns the 
necessary X-^nieedure on Appeals. This useful little work should 
find a wide circle of readers, by reason of its obvious merits. 
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The iind i*r(icUec f(f (he a^ui Cnnn! 

Omri. !Iy Vm. K. (i, \VHJ.f\Ms LtnvTon: Hiirtrrwn^th Co. 
'94 J- 

This useful work is dividtd iiilo iwn f^cirts. J h 

The r«aw/'and Ihirt IJ, “The lh:ienre/’ 'JTc <'funini'isitjners 
have a very wide junsdu'lirjin and rondsl i.f iwo n^>(nanted and 
three iW-offitio TtaiujiKsTonei^, the Jfiniirr fteinij imiTiEhaU^d hy the 
l*rtsident of the liuavtl of I'rade, whereas Ihe members are 

Supeiior f'cuut Judges. Tliey Ml in various ^uits of the countiy 
and decide (]uestiD]i.Sj mostly of facijiliesj secviie, and rates m ron- 
necdon wath our railways and ranah. Tlie pioetilure in forn^ runs 
very much on the hues of an ordmaty Common kov action. In 
the Ai>t)endlces are iiif ludcd (\) Pmcrdents of ApfjUc.itioiis : 
Rules j (c) Slatules. i^'evv renlise the saricty of fjuesiions which 
crop up in diis connection, and iMr. Williams acts as a sine guide 
to any pracliLtoner unruapiaiiitcd with these miiUers, The wjiole 
“gel i^i”’ of lliis [>uok appeals vety strongly to u\ anti die learned 
Aiiliior i^ to iie liighly t oiigialiilaled u[)on the produciioiu 


The liy hTii’/^ ni'’Koi.>niciMKK, 

NVansLited fioni the Ceinun In R.unia. S/out Jvsiitow, wilh an 
Iniroduction hy Sn Jon\ M^ooihVkEL and Acckui KocoL'kek* 
BosUin ^ ‘J1ie lltj.slnn IJotjk <Join[iao3'. 191 j. 

'rhfs work forms the second volume of the Motletii lA'gal 
J^hilosophy Sedesj selected and edited hy a ComiiuUee of The 
Association of Amedcan Caw Sehoo]', in fiirlheraiire of the resohi- 
lion pa.ssed lU die muiual nieeting of die Association in August 
1910, 'Mo arrange h>r Ihe traiisEatiori and publication of :i seiits of 
continental master works on jurispnidcnco and philosophy of law.'^ 
Aineiican law la in a suue of transition, 'rhe people of the 
United IStaU's arc now standing “on the thushold (;f u long period 
of ctinslruclive leaUjustmuit and re-'^Lalenicnt of ilm l:nv in ainiosi 
every de|>arlniciit/' As we slated in our n^lice nf I'lofes^or Mimglia's 
Ttpii Phtiosvphy, the lliuxl volume oE lEiis slUC'-h ligal 
Kjfeiui can only he iitlalned in the United ^^tatcs, as ilsewhue, afier 
the reformers havo hectniie familiar w-uh tht^ woddS uiLihods of 
jurislic tliought. They tmisl llrst be c«[ui[»ped with the slate of 
juristic learning in the w'oild to date, d hus i quipped lliey may ihcn 
do original wtirlk And American law- must ma ijo a mere roji) of 
this or thai system or a oombiiiiitiou of si'Uems, It inu.R be a. 
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natural development funded and formulatevl hy American tlnnkers. 
The present voliiine forn'ks the second of Ur. nerol/heimcr'si great 
five volume vvijik entitled 5i f/cw ^cr Rcchts nmi 
so/*hi{\ puhlidted at Mtmieh, tqo}. —r^oy. Tn^sidenl of the Imer- 
naticnal Society of Le^ial and Ivcojiomic idulosophy at Ucriin^ Hr- 
ISeroU.hoimer i,s known a^ one of the most active of the Neo- 
HegeliariE; among leg;U philosophers, lie has proved himvdl to 
be one of the mtjst ctlicient ageni^ in tho Envatfsiiiig of (hjrinan 
thought to ihtr indlosophy of Lrov. 'I'lie suhjLel the litiok 
before us is the historical evolution of the i'hilnsophy of l^iiw ami 
Economics in U‘btlon to rontempomry interests and mcavements, 
The jKflitiral and le’*^hl institutions of’ foiiuer iKniod?> afe jnehided 
only in so far as Lhey show inlliieiice upon iatei <leve]o]>nienis. 
I'he usual fletailod e*Uah)gues of |]ie siitressEve eontrihiilions to 
the p]uk‘so[>liy of law have hivn avoiclud. 'fhi' Anlhoi iius cejii> 
fiiud Jiimself to the presentatitjn of Ihe sneressivt^ cullural Mages in 
teriTifl of their dTsliiietivo idcasj prineiplesj roiuvfJtions and dorlrint^Sj 
and of their practical issues and derrumds. '“rho tiisloiital surety 
is therefore estended heymitl the cuslomaiy pt^ml of dejwtuie in 
ancient nreccc. It includes the legal and et'oTiomic iustiLutuais ttf 
J^gy[)h Assyria, fndiUt Judea, :ind Idianhau froiii whieli the lhu»^y 
and practice of die GinCCO-R oman legid phihtsofiliy ware deHvt d. 
'fhe break up of the Roman I'lmphe comeided with the esudjhsh- 
inenl of Oiiistianity us a national rdigtoUj w’hich through its ethics 
innueticed the development of law, the nrgitntsadnn of gctwriinu iiL, 
and the ficcst e\|}ansion of l)fjth. JluL the .spiulual dondnanre of 
Rome resulted in tlic bondage, spiritual and social, i>r the individual 


during the Middle Agc'^. With the RerormaUon eommeuctid tliat 
process of emHincij>iUion which on the political side culimnaicd in 


tlic EfCiich Rt;\u]uliom 


This pciiod w itnessed the use and decline 


of ^'Natural law." After tracing the legal philosophies of die jyth 


and iSth ceiitutics, Professor Pcrol/Jicinner passes in 


review the 


effect of economic icalisru, a% exhibited in h’rench communism, 
German sr>cialigni and anarcldsm, upon the philosophy of law\ Tn 
the final chapter he deals wJth the reconstruction of the philo¬ 
sophy of law from the s^oeiological point of view, summarising the 
view^ of the leading exponents from Comte to the present time. 
In the expression of his awn view's IVofessor lierolxhciiuer is 
somewhat sparing. He drses not liesitaic, huwcveri to diLcr his 
op[30sition to class domination^ and he evidently fears the extreme 
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dc-mtjcratf^atit^n of social clhics leading to IIjc ttomiiiancu of the 
lowtir ebsscs- His [lositiori is siiniiiK-d ii[i in t]^o foUtj^vmj^ 
imlioating the purpose of Uns work t- - 

'Htc original prfjljlcni of legal jihilosophy which Kuusscau for- 
mtikiloii and iCani luccptcd was the manlier of association of the 
coniiiiiinity through law and ^ovcrmnenl, both as an. esjiression and 
as a guaranty of iLidivkluaJ frct'Jont, 'Tins prtjbJem now tieniaiids 
a restate in ent in r tuts hie ration of altered economic conditions and 
intclloctiial outliK^k. i'rcscnt-day interest', sound a note of w'atiiing, 
to the effect dm the emanuj^ation of the fotirdi estate must not 
result in an enslavsanciiE of the upper classeSj must nut permit the 
iiiluIireLiiat gams whieli iCuropean oivili/alion has arhiL'\ed since Itie 
a of lite kdomiation to be plared at iJic jncrey of the powers of 
daiknessd' 

, / iidndhinik vf /are Ref^nrh. by J </. box. I..ondon : 

lluUifrwnrth ^ Co. lyCV 

d’his is a euntinualie>n ol Witlhu^' iht* a iv'ork 11 ell 

knipwii to itii; llai, and noticed wuli fivour i>y mciniljers of the 
Hench. That wtjrk teniniiLiti^tl in the memorable yeai i 77 fc when 
the CinnpiltT. an .Vineoraii, lame iiinkr the ne\r [ijtjonality of the 
United States^ Fiom that date doi\n to iS<> 5 i whrn the tj*ov 
Ke[ioris began, and die orcupalion of the indepeudL Ut lepoitei 
was gone, this lolumc extends ibe like nohee to ilu- lepmlers of 
t!ie House of I,ojds. the Ibivy Coum d, and the Cbamety Cases, 
^Vhv law repoiiei and Ins labours have bt en leiilly estimated 
by dlflcreiiL luiteis. lie lias linn ialied ni pillar of the tkjiislUu- 
lion'"; .Hid on the oLlu r li.ind it h.is In en a^'seiLed of his work, tliat 
the greatest seitiee that eoufd Ih' rendiieii fo flu eouniiy viouUt be 
Ui bum all the lepoiLsMl'.i latei tlUt than Ihe KevoluiKin. Ihil own 
if that couflagraiiiui were onicied, this work would not lose Us \akle. 
It is proposal hcrealtcr to continue il to the' Common bw and 
^ I i seelki lu^ <1 us K c^ ki rts. 

Second Edition. Tki^ Manm' A^t Jly ^ir 

11, n. (iMAhMLKb, K-Cdb^ CS.L, and lh>^;ul.^s Owi,x', London: 
Uuttenvorth tV Oc 10 1 .S- 

Any work fioai die pen of .'sir M. U. (lialtucjs i-^ hiuuid lo attract 
resjiiect I tom Llie legal ]irofu,ssi<>Ti^ ami adihlioiial weight is adtk.d by 
reason of the hiet that he via^j the diaiighL.sman o| the Ad 'I'he 
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Arst edition was pnbli^^licd in 1907, sinrt* which date three Acts have 
heen ^JUFisctl dirk'd!y iho law of Marine In^nrance : (1) 't'he 

Fmance An tqoS (8 luhv. X'lT, i\ id); (2) The Marine Insurance 
Policies) Aci njoy (tj Edw, Vll, c,. 12); (j) The FinoJice 
Act 1912 (2 & 5 (ic<i. V, c, 8), The sc^ oiifl Acl mcntioncfl was 
pi^thaps the most imporl.inij it made a rriuiinal offence of whrit 
was TjnJoublcdly a oiling evil Owing Uj tlvc latiliide i>f contract 
allnwed to individuaU, the Hase law is not evcrssivOj and in most 
iiistanres are really decisions as to wliju the paiEies intended. 
Among the more ini|>';)tlnnt decisions noted aie Thtums ami Mrr^^vy 
MA^ritiv fmurixnc^^ CtL v. Siup Cf» {L, R* [kh t’], A, C. 

commonly caited the GutiJ^ird Ct.uc ^ :\faFini' ifisunifU^ Co. 

V. Diitkt (17 Com. t'as. 227), whh U places an interiirehilion upon 
sect. 26 (^) of ihv Acl : aii<l y 7 fi* Rii^uhlk oj />{d:?vr{ jadimuih 

jh>i:i\.uui' Co^ R- ^ \u 735), ’i\he[e 

the Com I tif A[)|val ga\c ralher an inieie'-tiiig disM i latiun of the 
meaning of the weird “ piracywhen empiu^ed in a merrariLile flocm 
menu Thesi.' and niany oilier decisions arc noted and llitir tilVct 
f'arofiilly wtiglieih An addition coiiNi'^t^. of llu Kiiles of Tract 11 e m 
fort^c with die Assiic iaiion of Average A<ljnstcrs. An the Icanied 
j\uthoTs state in the PiefaeCj their object lias l>isni to 1 oinpile a 
baiidbouk to the Act, and nol an evhaaslivc work on Mar]F>e In^ur- 
iuire, and when judged lomi ihal point of \ii\v we are hoimd to SLiy 
that their efforts have ineL wuth complelc sncctiss. 


Third Edition, ^/id 4/n fnknndm^d 

l^lTt ir,—Wat. Tart If h — Neutrality, lly Tin L’futiuj;! j, M.Ah, 
D.C.L. J.ondon: Ste^tiJi!j & Haynes. 1913- 

/.radt'jf,^ Otsi^s tnui Sft^/ufes on Inknuifnimii Ztrrce liy iVok^ian 
iJENTWicn. 1.^011 don : Swect tS; Maxwell. 1913- 

Trofessor Till Cobh l- it s work is now well-csiab!tshed as a standard 
text-book. 'I'hc cases, while cleiirly staled, atr, as in IVAife and 
Tfidar^ made the vehit le.'- of a gre.:U deal of inleicsling exposition. 
Ill the present edition, tins commentary has been greatly expanded, 
and the w'ork now forms a very ronipitte introduction to the subject. 
Many wiU fed regret that hroff'sor Coliheti should countemince the 
stream of tiiought wixicfi views wiili favour such doctrines ha tliosii of 
cotninmiLi^P voyage, arid of u rrjorejilion of Occubional Contral^and 
depondcni on meiitai inUjUKHi. 'This is an alliuide which, it is 
safe to say, would liavt been vinthintable fifteen years ago. It 
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fvmciis a readintiS'i to flisrard thii whole almo3S[]hcrc of Prize kiw 
as p^^!^io^sly umicr'^tooi]* atid uv wnliire to My U U of 110 
aujjury for thL‘ liLsbiluy of fniL'tiiLLlional kiw as a vhok'* I'ho ^rillLOit 
(iJTorts of I'rofcssor mid of Mr. lU^iHwich Uj ixv.^^y 

Th^ Imim CaSi\ afkird an t'xaniplt' ol ttii'i trratir tendency. 'J’ht y 
show no appreciation of the ull-unportaiit fad that no <‘oncleiniia- 
tions of contrahaiul ever lKJSt^ed in a rase where there was a iKUlml 
cUstindioTi for llio vessel. Abyremr// should lie I'i^rnhinis^ at p, 394. 

Mr. Bentwirh^ in the Preface in his vcr> handy selection of rasf-s 
Believes tliat Ohto is romti for n book which shall be les’. inter- 
svoven with commentary than J'rofessor l‘itt Cobhett's, and less 
uniforriily concerned wilh Amcnean cases than Aft, Stioivs j'br 
that piiqjose a fuller slalenient uf each case vmjhM jicrliaps have 
hecn a])];ropn!Uep Mr IlenU^jch lias the hi^h auihurlLy of Kvmr.y's: 
Lraz/z/f^:; fVoc.v iff Cnmifiol for a sunu-^UiuL severe treatnienl 
[jf Ihe aiilhofilies, but We'eLinnet help tltinkin^ that aiiythnif^ short 
of tile fnll case is unsah^facloiy, even for the sUiclciit. A .series 
of tniiicated c;ises» is only a sort of le\l-b()ok. fJlherwise the cases 
aie svell selukd, and the .Authors short suminanes and nolefJ 
(though occasionalK i\v arc helpful. 'l‘he book should meet 

a teal need. 


Third Editioa, 

Pjy J. ANOiiKW Srr:\iiAN, assii^led by C- H. O^iuk. l^iidou: 
JSiUlcrworth (“k Co. loio, 

rills is oiici of a new seties ol students’ bshiks wha.h the publisliers 
ari. hiin|;lt4'. (mt, and this one at auj mte is planned with uiasleily 
skill and fully furinshed out of the t apacioii'S k-arnini: cif dm piinci[^iil 
Antliur. In n subject &o suhtlc and complicated as Kc^uity is, 
evoked out of material to which no jtuide or directuuu beyond iin 
imiate sense of justice Could be found later than the Roman kov, 
the most difficult task a levl writer can set himself is to sepLiiale and 
condense into hrief propo’titumb the interwoven doetiines w Inch liave 
^Town out of ccTiturics of decisioii^^* Tins task has been eneoLiiitcred 
and brilliantly achieved. So closely tilled is ihe volume vulh m.itter, 
thill any illustmiion uNtmeted from it wouhl be aUi^^eihi 1 madi rpi.ue 
t<i convey an iiupre^sion of its aLuiiuiancc. Foitunak’ inderd aic 
the students of the ptusuiU day to have pu^MiIed lot tliem in a cIlmi 
and skilful shape the inform at ion winch ilieii si^uiuis hiul u? stiuL^ylu 
flflui'j doiiiidtiiug often by tho way, in lesb bLilanecd iieaiisei.. 
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Third Edition. The SimhuV^ tc^al ffis!ur}L Dy K. Storrv 

De.vn.s. Ijoudon : Stijvcns Sons, 1913- 

'Fho study of Eu^llsli law by *lriclly of its historj' is* as 

suppicmetUary to tc\t-books, tho bi^st practical way of following its 
developmcnib tlyivn to the principles enforced lo-day, J\nd this 
work is a very and as far as tbe main events are concerned^ 
a contplete eN|xtsition of the progress, with attendant reversals, 
of the law’s advance- \Vith regaui to a trilling niatier, one tnay he 
allowed to suggest that wheie in the book a kuv is being explained, 
which by a Uiter statute or dccisiim has been changed, a rLfcrcnce 
imght be given to ilie reversing enactment or case, A convcnteni 
ilUistration may he taken frfun the last paragraph at t^age 39, relating 
to jO<r : f lenceforth a llmiution to A- and heirs of his body 

gives an estate tail absolutely iiudieiialde by the tenant. ' Here a 
reference to IhiUtram^s might with advantage be given. So 

again to TniUinuti's CaSt^ ought a icfcrenee be given to the l^ne«i 
and Kcooveries At t, 'Phis is, however, only a slight matter, d'he 
summaries which the -Vuthor has prepaietl of tlie changes made in 
tlie JinTerent e^iorhs into w-hirh tbe work is divided, arc of the grcatc'il 
use. The bofjk is an excellent one, and wnll no doubt meet with 
success. At paf^c 71 tlieic is a slight printer’s enor: 17 KMa. js 
printed, instead of 27 EVi^ 


Fourth Edition* Me Omtpiudi:% {Coi}- 

^oHdaiton) Ati Jly Ic (IcjkF.diKOW nl, M.A„ K.t'., jjiesent 

edition by IJ. Hjt,m.vt.\xt. London: Jordan iV Sons. ^yi3- 

The first three cditiojis of thn informing work were w’rltten by 
that well-known authority on Coiiipiiiriy law, ^^T. K. Gorodirowne, 
K.C. fbving to iwesMiie of bii^mess, a new' IhlitOT had tu be 
selected in his place, and the choice fell ujjon Mr. Henutiant, who 
has well jn.stified the deci.sion. 

Since the last edition the great consolldaEing Act, known as tiic 
Com|>anits (CtjnKolIdatioii) Act igofl (fi lidw- VU, c. 6y), ha,s been 
passed, 'riiis fact has necessitated almost entirely ro-casting the 
bc>ok, so that it is patent how critical was the occasion of bringing 
out the new edition- Fortunate])' IVfr. Gore-Browne has found time 
lo a<Jvise and assist the [>reseni Editor, 1 ’hc portion dealing with 
the Winding-up of Comjjanies him been omitted, but the stjctions 
relating to keeonstmctlon and SGiemcs of Arfangemont and Gom- 
pruml’jc have been rebdiicd, us Eveiug distinct I tom the a^aiiaJ process 
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of Windiitg-up, Each st^ciion has Ii^id grouped iviih it all the notes 
and forms applicable therrto, a fact whieh cmi duces lu easy refiT- 
encG. lu AppciKlix T> will be found a lucid statement with regar<l 
to Political, Social and other Clubs; also a Miiy^cskd form of Club 
KulcSj which tof^ethor form a ready and informing guide to the 
read^T. Appendix B gives us the necessary retjuirements in order 
to obtain a Ijondon Stock Exchange quotation. 'Phe Index is clear 
and forms an excellent key lo the lext. The language of the text 
is simple and lutid, as one would nalurall) expect fmni Ifr* (jore- 
Browne. Speaking general ty^ we arc of opinion lhal xMr. Hemmant 
has shoMTi him'ielf w'Orthy to carry on llie fiEgh tradilioii’^ set by his 
distinguished predecessor^ and the present edition will again prove 
what a high position has been attained by previous editions* 


Seventh Edition* OiytVi'H's //fifi/fu' Tfr.v By }, K. 

IJ.Jb London; lluttcrv^orth tV tVx ^913. 

Lkfith Didki, liy Ro]31‘U;t UvunNo. Ijondon : Jordan A: 
Sons. i9i3< 

Rt'jh'rsum Diftv. By tk If. I h-ivuN'jimtK, h\L*\., and Fka?ik 
SamvI'.e., M.A. J.onJuut Stcveiiji lv Haynes 1913 - 

'file intricacies of the Incoiuo d'a\ are annually vividly bnuiglit to 
the ntitlcc of lliu ivvetage citizen when be fiUe in his Income Tax 
reliun, and to the lawyer wlicne\eT he lot>kx at the f.’rown Taper hist. 
It would ^eni as If the solution rested in tlie Imnds of ihe offinalsj as 
it is to |>e noticed that ihe majority of Ixioks on tii.it and kindred 
siiljjt*cts are written or rollabojrated in b} Inland Revenue oHicialsK 
Within that Ciilegoiy ronies Mr, Tiper who Inings to his suliject 
a rich store of kiiowlctige, garnered .is Assistant SoliriUir of Inlinul 
Revenue. 'The above book was hrst written by the late Stephen 
IJovrell, and is now in the hands of the present EdiUir. Special 
attention lias been duvotetl to litigation and the piactice and pro¬ 
cedure appertaining thereto. The Finance (i9oc>'iq) Act 1910 in- 
ticHluced many new and bewildering items of Revenue^ wliich have 
been ably dealt with by the learned Author, He demonsErales th.ii 
he posscypc? a grasp of Ins subject wbich will commend the [jrcsiNit 
edition to tire legal world. 

Mr, Lymond, W'ho is an official in the Eshile Ihity (Mlicc, com¬ 
bines the knowledge of an oificial with the Ugal nainiiig of a sU’ 
lidtor. His book is divided into fous l^uts Tau I has us its 
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subject E^itate Duly, Purt 11 deals whb T.eitacy Duty, Part lit 
incivules Succession Duty, und ParL tV IiicTement Value Duly, 
'rileso four dutios arc piiyable in respect of estates of persons dying 
at the present time, and impose a heavy burden upon those who 
succeed Each subject is treated in a lucid and ixitritirehensivo 
maiuier, which will make the book of great practical utility to lawyer 
and layman alike. 

Sections t3“i5 of the Finance (1909--10) Act 1910 (10 Edw. 
VU, c. 8) refer specifically to Reversion Duty, and form the subject- 
matter of a useful little work by Messrs. Devonshire A Sarnticl. It is 
based on the Chapter dealing Tvith tlie subject in a larger work by 
the same Authors, &h l^ind Vaiues. In the present volume 

the text has been elal 10rated iu somewhat greater dt'Uil, and <xim- 
priscs reported dedsions of Keferccs or of the Courts, U[)oii this 
acctnini it is to he commended as likely to be useful l>cjlh to the 
legal profession and to the jjublic at large. 


Seventh Edition, Braokds No fury, iiy James CKANS'mu>f. 

London; Stevenri ^ Sons. 1913. 

This edition, though the seventh, is, by the amendments and 
extensions introduced, and still more by its whole substiiiice having 
been rcmoddlcd into clearer form and rewritten into closer language, 
a new work, Kot only i^ it the most rucent, hut it will Lake rank 
at once as quite tfie best upon the subject. Notarial law and flowers 
are n<it very widely known iu Jtinglaiid, but the functions that come 
within them are of high comtnercial im[x>rtancc and arc exercised 
over nearly the whole civilised world. In foreign countries these 
powers are more prominently used tlian at home; for there they 
may extend beyond matters of commerce Uj many incidents of real 
property atid Lc'stamcntary di'i[Positions, In the reciprocal obliga¬ 
tions between merchants of the United Kingdom and their corres¬ 
pondents in the British dominions and in foreign .States, tlie services 
of a notary are constantly ref^ulred in such matters as bills of 
exchange, shipping, powers of attorney, and in certificates on a 
diversity of subjects; and in these the chapter on the Authentication 
of Documents which inCernulIonal relations necessitate will he of 
inc‘ivitnable value in the <iirn;ticins which it furnishes of the varying 
and Intricate retiuirements of diirLTcm govermneiits. The book is 
in every detail admirable. 
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Ninth Edition. iff Bills <ff liy T, C. , 

i^llMMKRKAY'^ G, liAKCER and R- S. SUMM^:klf^Y^. i.oiidoji: 
Hutterworth & ("a ^QTS- 

IjjUs oi t'osis form a movt iiiifjr^rtant faf’tor m the rontUie kno^s- 
ledgtj of the la^v'yer, and it is nolorioiis dial :i hill of cost^i drawn one 
way will have niany itein*j di^alloived, wlitroa'i if draw^n in another 
w^Yr will have few if any iti:ms struek oirl. Of late years, niany 
new Seales have been introduced, and new ruloa applying to old 
Si' ides passed. Stringent altcrathms have been made with regard to 
I Pills of Costs rijlating to CTimsnat Appeals, Privy ConiK'ii, Medical 
Referees^ 1^'et s under tlie W'tjrkmen's Compensation Act, the I^nd 
Transfer Acts, vVc>, and niany others too numerous to recall It will 
tlnih l>e seen that tlieie WhIs plenty ni ni^tteiial for a new edition* 
Again, just when the new edilum was gi«ng to J^ress, out come the 
Oninty Court Rules, lyij, wliidi make radical aJteratifms with 
regard to Ihe i|uoslion t)f costs. j>ages are taken tip with 

rff/rii^i'mlti in the test, pp, vwiE and \sviii. In spite of all lliese 
additions, liie leatne<l Authors have managed to keep the book 
within the compass of tS2T imges, and to avedd the size being 
umvioldy* I'his hai» been ariiievcd by careful editorship, und by 
printing on a dilTercnt ixiyicr from that fomieily used* When con¬ 
sulting the book under review* the reader will find alt tlie tnformuiion 
necessary to et|Utp htiii foi diaivlng a scrs^iceable Rill of Costs* 

Tenth Edition. T/tt* J\fa/*islritiys Gentrfx! PytuHa'. Ity C. M. 

AifiiN^ON', AT.A., Idx.^Vf. London: Stevens Sons, 1913* 

iL js n-markable, hnl n<me I he less true, that tiv<J hooks written on 

the jiAino subject may, ntncrtheless, each have its own, sphere of 

nsefiilticss. 'I'his statement is applicable to and to Alkift^ou. 

The present cdilion has been very carefully re vised ^ and owing 

to recent legislation and judicial decision the text has undergone 

considerable modifioation* The l^ot'a! Government Board on 

August jst L912, issued The Public Health (Milk and f>L:im) 

Regulations igu, which appear in the Appendix, pp. 1341 to 

1348* The,?e will, no doubt, in turn be superseded by Mr. John 

13 urns' now' Milk Bill, which ha'i been forcshado\vod this Scsston. 

* 

Among the new decistons, may he noted /Aw/rv w (I.* R* 

[^912], 3 K* y, 249) mMjn the subject of Rastunly. i'hc <]uestion 
of registration of clulis wus dealt with in At’i'■ v. hti'fr (L. R. 
[1912], 2 K. 15 . 4*S)* question of what was tui indictable 
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offence caint^ up in A^ v- lltnuitl {F.. R. [19*2], zS T* L. R. 37S)* 
A list of tiflVnocs^, winch ina): be dealt with by a justfee sitting alone, 
has been a<]ded, which will prove very useful, d'hc general arrange¬ 
ment of the work lius been preserved, and speaking generally, is of 
such eM'ellence as one would evpcct from Mr. Atkirisun, who holds 
the important position of Sti[)eiidiary Magistrate for the Citj of 
Leed.s. 

Tenth Edition G^hsmt denis' Onmyandn^, 

B}" Amikrt Gibson, London : l^aw Notes Rublisbing Olliees. 

Messrs* <»ibson Weldon are si^ \vell known as law coaches, that 
any biJuk by eitlicr of ihi^m which is inU ndL<l for students at once 
merits attentlfin. In tin- present edition Mr* Gih.son has sought to 
make this treatise u'Refill Ui piarIidoners as web, and the result is a 
complete success, 'J'lio 7 -iihms d'dre of the present edition are : 
r. The Convejancing Act lyii (1 tS: 2 Gcti, V, c. 37.) 2. The 

Kinanre (lyoy-ioji Act lyio (10 Jidw, V^U, c. ij.J 'I'lic t'ffcet of 
the fomiur was so great as to almost render tibsolcte previous 
tdtdem. The latter introduced such altetation^? in the hnv of death 
duties and stamps as? to almo'^t bring abonL the same result* It will 
be obvious, then, that the learned Author lus had lo e\[>end u^iy 
nearly as much labour as if he had produced a new book, lie lias 
aUo kept In view the very imporunt c^bject, fioin the slandjham ot 
the student, of not inateuallv increasing the si/.e* All of thuj he lias 
tlone With great skill and resource, the result of whicli wall, we liope, 
amply repay him* 

Tonth Ed it ion* Wahtenhoim^'i^ VimvcXiifhin^ itnd Sefikd Land 
*.lcA* IJy tl. ]^. L.L Ik, A. 1C, Kussi i i, M A., and il. V. 

K\\vi.£NC>*. J.ondon: bU:\ens iS: Suns. 19 

Sir liow^ard iClplunstone and Mr. E. Ik ^Volslenholme were two 
giants w'ho together made liistory in the sphere of Conveyancing* 
The foTiiicr we siill have widi us, the latter^ alas! died in May, 190S. 
Mr. Wolbtenholme’s genius was u^ed not only in the practice of his 
profession, but also in the wider range of creative work* To him 
owe the Conveyancing Act of iSSr (*^4 & 45, Viet., c* 41) and the 
Settled J^nd Act of 1882 f.t5 4!! Vict., r. 3SJ. With a sense of 
patriotism, to w'hioh it would bo liard lo find an ct|uul, ho refused all 
fee 01 axvajtl fur this arduous task, umjertake/i whilst carrying on 
his heavy private work. As athlete, kovycr, and legal reformer, Mr. 
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has Itft a rcrortl InihiiiH him which all will actnow^ 
lud^c. The two Srnior iC^litors of the present erJitiort were papils of 
hiSj and have saiisfactnHly wriod on the higli traditkins which he 
lefi: behind. The ninth edition appeared some seven years at;o, so 
there was plenty of work to he tackled and illdicultics to be over¬ 
come. loigi.slation: came thick and fast. The Afarraxl \Vomoti"ii 
Property Acts 1907 and njoS (7 Edw. Vll, c. and S Kdw Vlf^ 
e. 27) and the ("onvcyanuni^ Act 1 {1 :: (leo. V. c. are 

demonstrations of these fact'^. jVlthoiii^h the si^henie of the test m 
Its broad oullines has been maintaiiieil, (vrUiin cjieful additions have 
been made. Tn the [>rescnt e<litlon the Table of Cases inrktdcs the 
date at which raidi case was di'ridt'd. A new Alphabetical 'Table of 
ail the Statutes rererred ti> the te\l has been incor[)orated in the 
bfiok. New iMSt'S have heeii ratcftilfy noted up and insisted in their 
approjjri.tte position. 'The whole treatise has been tlnuoii^hiy over¬ 
hauled and brouj^ht up to date. These fact^ show that nothing lias 
been Oiuitlul to m.iiniain the hi'^h standatd of craftsinanship always 
associated vvilh the nan le of lVohJerUM!mi'\ Co^tVfvafhiiis. Settkd 

iMfd ^ Uti . 

Fiftieth Edition, Every JAr^/h- Ilya IJairister. 

Cmdon . Oosby, laickivnod Son. lyi*?. 

Every Launer makes its annual bow to the world, 

and varitnis points of view me a|;aiii pumoiuiced on, its ment'i or 
demerits. VVe have never ni*uiihuned any dogmatic [lo-^nasn on the 
subject, recojiiiism^ that foi a rerTun class <d die puhlie it fills a 
luviL Unless we are mihlaken, a new tjuntation lias l^eeii added 
at the he^^innin^j one wlncli fell from the Ups of tlnu well-known 
lnlm^)^i^h Jud^e Parry, *' We aie all supposed to know the I^;w 
and nobody does --a dictntn winch like those which U11 from 
another welbknown humorist on the bench cuts both ways like a 
Lwn-ed^ed sword. 'The year 1912 was not protiiic in leijisl.itioii of 
a reforming naturct althougli two Iirn>urtjint cvixirhncnis were inude. 
We refer to the National Insurance Act (i & j (leo. V, c. 55) 
which came Into ctlect in that yoar^ and 'The Clruiimal l^w 
Amendnicnt Act 1912 (3 & 3 Geo. V, c. 20). ’Whether the latter 
experiment of giving to the police the power nf arrest without a 
warrant will prove a succe.^s, is very oj^icn to iiuestaai. 

Tjeanthoid Eitff'anchmmmL By fi. A. Coi ljms. Ltindon f P. .S. 
King U Son. 1913.—Amid the hiiily-burly of everyday iwhtics, 
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the important ipiestiori of leasehold Knfranchisemeiit is too often 
neglected in fimnir of refoimr^ more ylillLTing to the eye. That it 
is an important matter^ and one prossmg for in^partial discussion, 
the most aideni politician could not deny. Mr. Collins is clcaily in 
favour of it, for, althfuigh in Chapter I the case ih put in support 
and, nominally, (ilhapter 1l is taken up with the case against, in 
the Latter rase further aigimieuls are really j^jveii in favour of his 
contention. 'I’here are sLited two arguments against: {.\) the right 
of every man to do wliat he hkes, vithiii legal limits^ with his own 
property; (u) the rights of intemicdmte Irasehnlders. It is a pity 
that Mr. Collins did tiot state other existing argrunents, as tiu'n 
the case would have Ikcu slated more impartially. His suggests I 
remedies are cNCellentj niid uoukl probably meet mcfsL obstacles in 
the way. We can thriroughly recoinmend thib little book, as one ol 
the best we have Seen on a liitle known bvit impertmu sabjech 

Lcadin^^ IVijt ktfh’fi's Ily Ch N. VV. Tnou.v^. 

Jaiiidoii: lliUtenvorth & Co. cyij-—‘Out of tlie many woikiiu’u's 
eompeniyatioii cases whieli have been carried to the .superior Ccuirls, 
the Author has selected fifty-'^ix as enunciating principles tlH reUifore 
uiulcvelotiod. Kach of these is prefaced by a short sUiU’Uienl tjf the 
facts which differentiate it, and then followed by a report, veTbatiiii 
as far lis necess^Lry, of the deciding judgment, d'he cases eliosen as 
"leading," are all of them of some iinpoilaiice, and so far iis they 
go, the book may be found useful for ready reference, 

QiicstwfiS ((ppfarijjs^ in ihr linr Examimtiotn la /p/J. Hy 

J. A. SHKvftWoori. I/jiidon: Sweet Maxwell, ryr^.—This 
appears to be one of the best of the collections of (iiicr^tioiis set at 
the Barexaiutnations, The answer.s are in plain and precise language, 
and tire useful plan is ado[)ted of indiciiting the jjage in the estab¬ 
lished text bookii at which the sufjij^cct on which the question is 
founded is treated in full I’he Author is known to bo a sound 
lawyer, and from his cx[)eficnce in preparing studeuLs for law ex¬ 
aminations every confidence may be [ilacud in the biiok. 


/usfkc a/td Mo<krn Law. Ily EvKKLT'T V, Aubot, Boston and 
New York, ffaughton Mi/llin tjo. 1913,—This is a philosophic 
treatise "intended to help on the eternal conflict between established 
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cii¥;tom and juiilicc,” and su^rg^-sdons aro made of “practical methods 
cf avoiding ciror and dctucdiig sophlstrk's in the arlujil treatment <if 
lo^ul firoblcms,” d"he wgik cvidinri' <ji ;i great deal oi though! 
atal of careful premia i at ion. 


stf itf the Laii^ f^f Ufin*cr- 

r//r, Cambridge. ^I'he luviviTsiijj Mjjg."-'rhe 

actna] fjuc^iliou.s are givell^ of roiirse ivillunit au'^wer'?. and without 
toiiiment, lint they will be of great value to anyeme wlig will w^ork 
out 1 "■ solultons. 

Second Edition, 71 ^*’ Oi^flitres of Prou^du^o in on Athoti in 
JleUiii IPrium. Jly A. \L M.A,, I.L.Jb 

I^.ti.ion: Suvci * Ma\>Mll. ly 13 —'I'his Imlv woik will j.rovi; nf 

great use nrst only to sludems but, in the hands of a piaeiilioiUT, 
will ser\c as a vety practical key to the Rules of (’ourt In Ihr 
present edillou a rivapler on hbidettce is oiuitUsI, and rightly J.0, 
as ii subject <if that iniportance could not latve Luii.‘^{uate justif e 
done to It ivilhhi the narrow' limits at the disposid of the learned 
Author, d'heu' is Mi) ludi \, hat m its pUre apin’^rs a ralile of 
('onteuts. setling out veiy fulK the subji-ci nutter of etuh chajner. 
We are not coiiMiiced tliat this ts an absolutely coTiimciidali'le 
iKnaltj’j but as the U^ok has ta[ifd]ir' gfaie thmtigh one edilii>ii. it 
appeals to ^tm tlu^ ta^te of its teadei' 

Second Edition. /Cuns/ofn's Aoios o/iii TriVtv. I'y FL R, 
Wakn. London: raittcrworlh tS* Co. 1^13. -R.iles and Taxes 
ivere always a subject as full, neail)\ ol dillii nlty to the reader and 
priictitjonei: as they were of pain and alarm to the suffeiei under 
their hiij.iost-S. IItil, leaving the pain out of iiicasiiremciit, the 
difheuhy has in quite recent j'cars inci'casod in an cnormnu'S degree, 
volume forms a quite useful haudbot>k to the subjcctj aiul 
appropriately slides itself '*a practical guide Ry it^ wiihoiu set ere 
iifrplication, a good comprehensiou of the bniden.s can be attained: 
and it would lorm a fiaf'e and suihcicni prelimiiiary to a study oi 
the standai d treatises. 

Fifth Edition. S/o/or^s 0 / ^hAi/roPoo nnif A^ooiyp. lly 

A* Crew. laiHidon : Stevens & Haynes. iqij.-^'rhe new' edition 
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of this manual has, wbiJt? maintaining the esLiblishctl form^ boon 
revised in the i.c\t and has included in it (he dccisltins that have 
been come to on tho subject since th$; date of the previous isasue. 
'rhe bool is prejxired chiefly fiir commercial nieii^ and for student 
accr)iimants preparitig for cMinninaiio]i in tlicir profession ; and it 
ha:, evcjy appcanirtce rif Ejetng Well adapted to its puijKists The 
sets given of examination tpieHtionh taken from those of the Insti¬ 
tute iif ("hartered Acctiiinrants, the Society of Aediters and 
Accountants, ami other stub a-»si)ciati<jns, alTord a goi^d range tt> 
enable the rt^vder to Lest hts knowledge tif arbitration. 


iJirtpK', itvchirl, icuri^s (ifavhii li h,ivc Iji-ce^ hdil ftver ownif in \vani ui sjjLitv. 
—l^ci^ritllh /Vh /.tiu \ VVrillicnin ih J \t7rf vf ■ 

I'luraitu''; (tuaff; ^ .Mf'o.d .iinl 

)t{i[|k]|; s iVi/ffffftt/ , SiilLnortVs Juri\^} ^ 

/rPij[' r'/ : Jnbi'ftljX /pV'^/i A'f tpn'LTiaiwwl\ ! ,'/ 

Snff'k'itiettf, l'!,(rl: JpfiR'ii'U'rj’'' Cti/'fast' <f/ St it. IkMl's hrht^ 

ii<iiioitn^ Arhtiicih^n fht (irn'i**'^ IIi'rIi’i’s Fnicmt ifftA/t/v/ti/io/t; 

TVii Airi*jv/’ Hi lAh Viittini ^ nml hittt* i*j ; SA^i^.u 

PitNhtitvm^., i\*i. og; j\iih‘'' l^tctitre*: an . Farjci'*, 


f >1 her rill jIjtlIiIi nil'it'Cci^L^l '-IJf>h]i:nh Uarl'inrn'i CamfinviifiVit ; K.iiii]ii]|jh\ 
Jminud Rnnli^ lufet lij Pa/' mui , (f„^w Awi- 

cuilniil t>r I'llllsulclptji.ij ; Fiiiyth^it'itn fij ifm /rt;-'p ny ia 
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L™1N MEMORIA^[; 

(i) Teju Kkjiit Hon* Lmw A^huoi-ukk. 

T he dcnth rtf Lord AslibouriiL', thone;]a fu' land fL>r 
upwards of fcvcii ycais teased lo bo the unicia! 
head of the Lc^ai Profession in Iroiaiid, hn? been mfjiirried 
\sith deep regret in legal clirles* In the period since his 
ArFit retirement he maintained* as ho Ijad finno in the inter¬ 
vals which separated his throe C'haucclloiships, his kindly 
interest not only in the welfare of those who had served 
under him, hut also in the aspirations mul reputations of 
those who wore engaged in the more stiennons fields of 
professional work* His pride in his connection ivith the 
profcssiijii was unal>ated* He continued actively to support 
and cnconvage the various assoclatioiiSj clsaritable and 
otherwiscj in which barristers and solicitors arc interested* 
Hence it happens that in mourning Lord Ashbourne’s 
deathj the Legal Profession feels that it is mourning the 
loss of one who had not merely occupied its fcueinost 
position with rare distinction^ and for a longer time than 
most of his prodecessorsj but had also conliitiicd its ftieiid 
and benefactor to the end, 

Ed word Gibson was the second son of Mr. ^^hliiam 
Gibson, a solicitor who was for a long perioil on the 
Council of the Incorporated Law Society of Ireland, and 

I 
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was afterwards (rS66) appointed a Taxing Master in the 
Irish Court of Chancery, The future Lord Chancellor 
entered Trinity College, Dubliui in 1854. He distinguished 
himself hy obtaining in 1856 three times first of the first 
honours in Logics and History^ and in 1S57 at his degree 
examination ^he first Setiior Moderator ship in Modern 
History, Political Science, and English Literature, He 
was an active member of the College Historical Society 
and a frequent speaker at its meetings. He served as 
Honorary Treasurer of the Society in 1857, and was elected 
its Auditor in 1856- He won the Society's three medals for 
Oratory, History and Composition—a feat in which he vvas 
anticipated by Will'am Conyngham Plunket, but which has 
been rarely repeated since. The friendships formed by him 
in this Society afterwards stood him in good stead at an 
important juncture in his career when he sought the 
suffrages of the University Electors, Lord Ashbourne had 
always the kindliest feelings towards the Society: he took 
a lively interest in its prosperity: frequently spoke at its 
Annual Meetings, and ultimately in 1883 became its 
President in succession to the Right Honourable Sir 
Joseph Napier—a position which he filled until bis death. 

Edward Gibson was called to the Irish Bar in i860. He 
joined the Leinster Circuit and quickly acquired a consider¬ 
able practice. In 1872 he took silk. Events were now 
occurring which gave him an opportunity of entering the 
political world. The Irish Church was disestablished by 
an Act passed in i86q, and in 1871 resumed her independ¬ 
ence, Ever since, the Church has been governed by her 
own Synods which consist of representatives both clerical 
and lay, Edward Gibson was elected one of the lay repfe* 
sentatives in the Dublin Diocesan Synod of 1873, and his 
services in helping to shape the legal and financial depart¬ 
ments of the Church were at once recognised by many of the - 
leading clerical and lay representatives, while the meeting 
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of the Synod gave everyone an opportunity of observing his 
tact and ability in debate. 

In January, 1875, tfio Rigid Honourable J- T, BnU, the 
Conservative Attorney-General for frelaini was appointed 
Lord Chancellor, and u vacancy was tiius caused in the 
representation of Dublin Universit}", Thr^^e candidates 
entered the field—^Dr, Traill, then one of the Junior Fel¬ 
lows, now Provost of Trinity College, Edward Gibson, and 
Alexander E, Miller. The University has nearly always 
been represented by practising barristci's, but this monopoly 
has at times been challenged. Dr, Traill came forward 
partly relying on his academic standing, and partly* on the 
Medical Profession. The uiher two candidates were both 
barristers, but with very different claims. Miller was a 
Dublin graduate who hud adopted London as his residence 
and was in practice at the English Hai; and his claim was 
that his residence in London would enablo hmi to look more 
closely after the interests of the University in Pariiament* 
His friends also pointed to his distinguished career in the 
University where, after niinicrons undergraduate distinc¬ 
tions, he obtained the highest combinatuui of honours that 
were ever ccmfeired on a student at his Degree examination. 
Gihstjn lolied on the Irish liar and the clergy of the Irisli 
Church as liis main supporters. The Bar knew him : many 
of the clergy had known him of old in college, others were 
satisfied with what they had seen or licard of him in the 
Synod, His old friends in the Historical Society rallied 
round him and worked for him. The result was tliat 
Gibson was returned at the bead of the poll, having seemed 
nearly one-half of the total number of votes. 

Throughout this election the bearing of the successful 
candidate won the applause even of those who dul not vote 
for him. His speeches deliveied at the nomination and 
after the declaration of the poll arc marked no les.s by the 
courtesy and generosity with which he spoke of his opponents 
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than by the force with which he pet forward his own 
claims. In one of these speeches he piildicly avowed bis 
fecUnp;s towards the Piofession ho had ado[>ted : '' The 
proudest Given instance of niy hfe is tlint I have the honour 
to be cniohed in the distinguished ranks of tlie Irish Ihir/' 
Tlie new njetnber threw iuinself with great zeal into 
ParUanientary life. As a private mcmheij acting on behalf 
of the Incorporated Law Society, he introduced and secured 
the enactment of the Legal Practitioners (Ireland) Act in 
In 1S77 he was apjjoin ted Attorney-General, and in 
that capacity had charge of the Irish jiidicalure Act in tlic 
House of Commons, The Conservatives went oni of office 
in 18S0, and lie was again a private mcmi^er* Hut he 
scarcely slackened Ins attemlance in the House, so that 
during tile Lihoral Administration lie became one of the 
foieruost incmbeva of the Opposition, 

In 1S85, when the Consul v^ative Party ruturiiud to office, 
Edward Gibbon was raised to the Copper House with the 
title of Baron Ashbourno and was made Lfird Cluinccllor of 
Ireland with a scat In the Cabinet, He lesigiiud ulien the 
Conservatives went out of office in the Spring of itSK 5 , and 
was reappointed on their return in Trinity Term of the same 
year. He rusigued again in 1892 and was ruap)30inted in 
1895. 11 is final retirtjjient was in 1905, 

In Ireland the Lord Chancellor usually pusides in the 
Court of Appeal, but sits alone (on Saturdays as a rule) 
to dispose of lunacy and minor matters. The full Court 
of Appeal consists the Lord Chauccllorj the Lord Chief 
Justice, the Muster of die Rolls, the Lord Chief Baron^ 
and the Lords justices; but as the other members of the 
Court are usually engaged cIsewIierCt the Lord Chancellor 
generally sits with the Lords Justices only, and as a rule, 
all ordinary appeals arc heard by the Court so constituted, 
and it is only on special occasions, in cases involving im¬ 
portant issues or novel points, that the Court is strengthened 
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by britifring in othor Th^]fi the Court over wUicli 

Lord Ashbourjic piesidod diin'n^ his first two ChancHlnr- 
sliips on ordinary occasions consisted of liiiiiselfj Ids old 
colle<:^e friend Lord Justice Fit^if^ibboii, ^and L<^rd Justice 
]?arry ; and dnririf^ bis tbiid Chancelloisliip he had the 
assistance of I^rd Justirt* Flt;^^ilJbou, Lord justice Walker 
(who had been, and afterwards again bf^caino Lord (dian- 
ccl]or)j and Lord Justice Holmes. The Cf>nrL wa^ peculiarly 
well constituted. The dignity of the Chancellor's manner 
in presiding, and his unfailing courtesy increased the 
of responsibility in those whose duty and privilege it ^^as, by 
their argunicnlST to assist Ihe ('onrl in its deliberations, and 
helped them to ]>nt foinanl thci'i best eOiats: Ins knowledge 
c^f men and affans acquired w the wider woild in which 
lie had lived supplemented the longei judicial experience 
of his IcLirned Cfslleagnes. ThnSj owing to the happy 

combination c^f gifts possessed by the inisnhcrs of I he 
t'onit, its reputation wjls ne^er higher than during tlie 
\ ears Lord AshlHUirnc was Lord ( liana 1 lor. 

I bit it was perila})^ vCieii he siu alone-—in lunacy and 
minor matters—that T^fud AsbljMiirin's talents were sclii 
at tlieir best. Hjs r.ire knowledge ef liutnan iialuve 
enabled him lo judge of motives :iufl character, while his 
tad removed lieait-buuhngs and sootlieil family jeaUaisies 
witii wise conciliatory words. (.>n llicsc occasions Lord 
Ashbourne made one tiling cfnispicuonSj namely, that in 
administering these two Departnicrits* the only matter the 
Court liad to consider was, whal was for the licuelit of 
the sul^ject of its jurisdictioiL To asccrtaiii this, and 
wlien it was ascertained to carry it out, lie st^ared liimself 
no pains. 

Nor did his care for the subjects of his ‘^pecisd jnii^dic- 
tion ond \sitli deciding qucslions comnig In lore liim in 
Court, It is well known that he made it his duly per¬ 
sonally to visit the Lunatic Asyhims in Ireland when 
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opportunity and time permitted; and when making such 
a visit he did not confine his attention to such luna¬ 
tics as were under his more express control, but made 
it his business to go through the whole asylum, and see 
all the arrangements, and speak to everyone in the place. 
As a result o/ these visits he was enabled to take steps 
for improving the comfort of some patients, and even for 
securing the release of a few. 

An improvement in the Lunacy Jurisdiction made by 
I Edw’, VII, c. 17, is due to his suggestion. In pursuance 
of this Act, the Letter under the Sign Manual in Ireland 
is now directed to the Master of the Kolls and the Lords 
Justices as well as to the Lord Chancellor, with the 
object of enabling the Lord Chancellor to obtain the 
assistance of these other Judges in cases of difficulty—a 
matter of cousidcrable importanccj as in lunacy matters 
the appeal lies not to the Court of Appeal but only to 
the King in Council. 

Nor was it only judicial and administrative matters which 
claimed the attention of the Lord Chancellor. The policy 
of transferring the ownership of land in Ireland to the 
occupying tenants was first successfully launched by the 
Land Purchase Act of 1865; with the framing of this Act he 
was so intimately connected, that it is popularly knmvn 
** Lord Ashbourne’s Act*” The success of this Statute led 
to further enactments facilitating Land Purchase, which 
followed one another in such quick succession that from . 
J.8S5 to 1903 there were passed no fewer tlian eight Land 
Purchase Acts. The burden of framing and introducShg 
this legislation largely devolved upon the Lord Chancellor, 
and required hts frequent attendance in London as a 
ber of the Cabinet and in the House of Lords. Yet siibh 
was his industry and his capacity for work that it frequently " 
happened that he was engaged House of ^rds.ohe 

day and sat in the Court of Appeal in Dublin oq tha 
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following day, Indoctl, wliile Parliament was sitting there 
was no more frequent passenger on the cross-ebnnncl 
steamers than the Lord Cdiancellor of Ireland. 

After he was raised to the Bench, Lord Ashbourne main¬ 
tained his old regard for the Irish Bar i he guarded its 
privileges and preserved its traditions i he gpnevously sup* 
ported its Benevolent Society, whose efFi>rts he encouraged 
by his presence at its annual meetings. Even when his 
otficial connection vvith the Bar iiad determined, he lost 
no opportunity of inquiring as to the prospects and success 
of those amongst its rhemhers w'liom be liad met in the 
practice of their profession. 

The interests of tlie Solicitors' Profession also always had 
his sympathy. It has alioady been mentioned that his first 
venture in the paths of legislation was undertaken at the 
request of the Incor|x>ratod I-aw Society, Wlien he became 
Lord Chancellor he supported otliur legislation promoted 
by the same Society. It was with his assistance that its 
president was by Statute made a member of the Rule- 
Making Authority of the Supreme CnniL. The Bill pro¬ 
moted by the Law Society for Kcguhuing the Solicitors' 
Profession, which was passed into law in iKyS, had his 
active support. He was a generous contributor to, and 
an active patron of, the Solicitois' J^cncvolent Society and 
the Irish Law Clerks' Benefit Society, The fiiendly rela- 
^ tions existing between the Chancellor and the Council of 
the Law Society were evidenced by tlie fad that invariably 
during his tenure of office lie was an honoured guest at the 
.Annual Dinners of the Societj^ On Ids retirement in 1905 
his portrait (by C. Russell} was presented by s<.>me members 
of the profession to the Society, and now bangs in their 
Hall at the Four Courts. 

By his devotion to his work in every ilepartment of his 
/gf^at office and his unwearied industry, Lord Ashbourne set 
.il'high standard for every official who scivcd under hinii On 
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the Bench his iinpartiality was conspicnons; his demeanour 
when discussing questions in which warm feelings are apt 
to be aiousedj was beyond praise. A great judge and ad¬ 
ministrator, lie has bj^iiis conduct given an example which it 
will be hard to surpass. Loyal to his friends, and generous 
towards those, who differed from him, lie has left none but 
pleasant memories behind. 

G. Y. D. 

(3) FltEDRllICK WlLlJAM MaITLANJ>. 

May 28, 1850—Dec* 19, 1906. 

O F ordinary men the Bnal words may be spoken by their 
contomporarios. Of the veiy great ntaii no finai 
worfl can be spoken until the age in uhicli lie lived has 
passed into history, tfis contemporaries can collect ins 
scattered writings and recall Ins iiicmorablo sayings; they 
can preserve all lluj^e cliaractcvlstic traits which make up 
his personality; and tlicy can iu this way make it easier 
for posterity to (ncture the man whom it recognises as 
one of tlic factors which has iielpcd to make its world. 
Blit that is all. That Maitland was, in the sphere of 
Lnglish Jaw*, one of tliesc very great men would, 1 think, 
be admitted by all wdio hav’c learned from his books, and 
attempted to travel along those paths wLicb he both can- 
strncled and hluinirtaled. And, if that is the case, I cannot 
but fed that i am less htted than nian^* others to write 
about him and his work. I never saw his face. Two very 
kind and cncoinagiiig letters were all the personal inter¬ 
course I ever had with him. It is true that his style of 
writing often allows the reader to catch glimpses of the 
W'orking of his mind, and so gives him the impression 
that he is listening to the witty conversation of a very 
human and a very learned friend. But the testimony of 
many witnesses shows that no amount of diligent reading 



ruEDKRTCK WH TJAW MAITLAND, 


9 


of his books can give the impresFion wiiicli he tnarfe npen 
those wiio wcTii pii\ to know and spt^ak with torn, 

“ft is iinpoKsil>lc for mv,*" said Professor J. C. nra^j “to 
wTitc or think of Maillnnd ^^ithoat rccallinjr his personal 
charm. How f;rcat that wasl I nc%Tr saw him but once* 
11 nl to have broken bread at his luaise among,the Cotswoid 
Hilis will always be one of the huppic=t of my niemorics* 
If 1 sahl whiii I felt you would understand itj hut to 
one who had not kno^Mi him It would secni cNtravagant/'^ 
Jlut though I speak without the advantages possessed by 
many contemporaries, and withtJiit tliuse fipportuiiities for 
cstiinattng the full infliieiico of liis woik which can only 
belong to pcisterilv, I felt that 1 slionh] he tliu niigratefnl 
pupil of a gfi-at master if f did mjt. when asked, attempt 
to say sojnetlung of the great uoik wliicli hi: has done 
both for Kngiish law and ICnglisli hisloiy. 

I shall not attempt to deal uith tlie facts of his life, as 
they liavc been atletpiately recoiih'<l l>y Mr. I'hslicr." Nor 
shall I attempt to cnninei.ile tlie work? which he wrote—a 
marvellous output for one who. hi his laUr years, was always 
auffeiing—as thc}^ iuive been admiralty ealciidaud by Mr* 
*\, L* Smith,^ 1 shall only attempt to say something of the 

intcllectnal chai act eristics and mental outlook which de^ 
tcTmined the direction of Ids life's work j of the literar}" 
qualities of that work, which lielped to make it so e\tra- 
ordinarily effective i and of the infhience winch his work 
lias had, and miiy be e^cpcctcd to have, upon linglish law 
and histor)'. 

First and foremost Maitland was a lawyer. Mr* H* H. 
Kogers, in wdiosc chandlers he read* says, “ Ho had not 
been witli me a week before I found tluit I had in my 
chambers such a Ia^r3 t■^ nt? I liad never mot before* . * . * 

1 A. Q. A., XXIII, 

* /V (’i4'J' t* & J Tj/ fi'am A/ttr/Znifif: ^4 /1 J a/ l 

® IM-t Tivff Lct/itT\'i (jjttf a 
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His opinions, had he suddenly been made a jud^c, would 
have been an honour to the Bcnch/^^ After he bad left 
the Bar he used his practical knowledge of law and con¬ 
veyancing to serve the interests of his college and his 
university; and in all his work on legal history we can 
see that his t/aining in chambers and in the Courts gives 
both an air of reality to his descriptions of the mantier of 
life and thought of the remote ancestors of his contempo- 
ravies at the Bar and on the Bench, and a snreness of touch 
in his interpretation of mcditeval doctriiio and m his criti¬ 
cism of meditevaJ documents, which could never have been 
learned from hooks* Dr* Hazeltine says of Selden, “ Un¬ 
doubtedly his activities ns a conveyancer, as an advocate 
at the Bar, and as a lawyer Member of Parliament, 
largely developed those capacities ff>r accurate definition 
and statement, for dear and subtle analysis, for sound 
legal reasoning, and for judicial sifting and. use of evi¬ 
dence, which we discern in his writings”-; we see ex¬ 
actly the same characteristics in Maitland's work, and for 
the same reasons* Bat, unlike most practising barristers, he 
was not content to be, as Sir F+ Pollock puts merely 
** a sound lawyer with scholarly tastes,” His was a mind 
which would take nothing for granted, which was driven 
to analyse the causes and effects of all the legal rules and 
institutions, and all the political and social phenomena with' 
which he was conversant. Naturally he turned to history* 
111 liistory alone could be found the explanations which he 
sought. History alone could show what w-as the origffiaU 
form of these legal rules and institutions* what sphere of 
usefulness they had once hllcd, whether they still perforjnw^' 
any useful functions, and, if they did, whether by jadtciouS 
change, they could be fitted to perform them belter. While 
still a practising barrister he had been greatly impressed by 

* Fishtr, 15, 16, * ® Laio XXIV, 

® Qttar/ei^fy AWew, Vol CCVI, ^^06, ' ’ 
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Stubbs^ constitutional history which he had read ^‘because 
it was interesting”; and he so admired Savigny's Gv'ichuhk 
RotHiscIten RcMs that he began to translate it* 

A sound lawyer, equipped with philosophy and histor}-, 
and willing to use his philosophical and historical learning 
to criticize the technical rules of w^hich he is^ master, will 
produce some surprising results* The paper vvhicli he con¬ 
tributed ill 1879 to the Review on the Law of 

Real Property showed that a new and peculiar star had 
arisen in the English legal firmament^ liis use of 
Brunner^s researches into the history of the English law 
of inheritance, to demonstrate that our division of property 
into realty and personalty was a relic of undent barbarism, 
working mischief and injustice, which all other civilised 
peoples had long ago abandfuied, showed w'hat philosophy 
and history united to a technical mastery of legal rules 
could do for the cause of law reform* Long ago Bentham 
had wished t<i abandon the heir-at-law to the Society of 
Antiquaries* Maitland wittily suggested a mrjrc suitably 
historic hereafter. He was to be consigned to the 
Gradualisten ” and ” Parentalistcu ” schools "^^ho shall 
write monographs upon him to the end of time.” 

This paper marks an epoch in the dovehjpment of legal 
thought* Most of the law reforms of the century had, up 
to that date, been inspired by lawyers of the school of 
Bentham* Their simple faith in d priori principles had 
accomplished much In an ago in \^“hich the legal system 
was in danger of being choked by the accurnulated rubbish 
of centuries* But it could not accomplish all that they had 
hoped. It was a faith born of inexperience; and a larger 
knowledge of the coinplcxity of human nature, of social 
problems, and of the technical legal rules which successive 
had invented to solve these p^oblen1s^ had somewhat 

■, dimmed it. Writers of the school of Maine were demon- 
■ « ^ 

. ' ' ' C^itciid I, [62—201* 
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ihili many oF the^c principles were based upon a 
very siaparficial view of human n?iturc; that they could not 
explain all existing rules even at the present day; that they 
did not even exist in the past» iJut the writings of the 
historical school generally stopped short at explanation, 
they showed how existing legal rules came to be what they 
are. They showed that even the most luircasonaMc of thern 
once had a reasonable basis and that sonic still had more 
reason than w'liole-licarted followers of Bent ham's principles 
might allow* lUit that was alb Maitland's paper sliowed 
how history in tlie hands of a first-rate lawyer and philo¬ 
sopher could suggest practical proposals for hiw reforms 
based not only upon a knowledge of existing law% lint also 
upon a knnwiedge of the ideas wdiich had created it* It 
shovved that a knowledge of legal antiqnilics could lie luscd, 
not only to learlj old law' and to explain }uesvnt law, but 
also to suggest the changes needed to lu ing the present law 
into harmony with tis modern environuiont* 

And this was not all, Mnitland*s habit of analysing exist¬ 
ing legal rulfS and institutions in the light of their [iistory 
enabled liim to throw' new light not only on some of the 
most technical and cUiriciiltH ljut also on some of llic most 
ordinary and familiar features of our legal larulsrapc. His 
critical mind was never dulled by familiarity* It xvas just 
th v^Qr familiar things^ whicli arc generally accepted xvithout 
comment and without explanation, that aroused him to 
investigate. And thus he gave us an explanation of the 
relation of equity to law, and an exposition of tlic great 
part which the Trust has played in our English life, which 
are as obviously true as tlicy are strikingly original* 

In 1884 Maitland abandoned the Bar, and became Reader 
in English law at Cambridge. It was during the course 
of this year that lie made the acquaintance of Professor 
Vinogradoff and learned from him something of the wealth 
of unedited material for the making of legal history to be 
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fouad in the Record Office.^ “His vivid mind,'" says 
Fisher^ “was instantly made up; on the following day he 
* , , drove to the Recoi il Ofhccj and being a Gloticcstcrshire 
jnnii and the inheritor of some ple;isant arrc's in that fruit¬ 
ful shire, asked for the e;iiHest pica nill of ihe Ctninly of 
Gloucester, He was supplied with a i{ill for tjic year 
and without any formal training in palo^oguipliy [iroceedcd 
to pu;;zle it out and to transcribe it/' ' The result was the 
volume of Picas of iltc CroTJu for Ihe. CoufHy of GivuLCsici^htrc 
which appeared it> the coiu'sc of that year. It marked the 
beginning of his life woik on RiigHsh legal histor}% and 
nmdCj as ^fr. I'isIilT lias said, an c]>och in the history of 
history. It showed lawyers and historians \\hat could be 
learned from a set of Reecjrds uhich hud only heen very 
occu^iUinally used to illustrate isolated points in legal his¬ 
tory, which no one before had ever dreamed of vising 
systematically as primai)' autlujuities ftjr the social and 
constitutional history of I'nghmd. 

Maitland soon showed that he was even greater as an 
historian than as a lawyer or a phihjsopher. Passing over 
many Icss^^r works, we have his edition etf PriUton's Note- 
Book^ his AVork as Literary Director of the Selden Society, 
his articles on Seisin, and on the history of the Register 
of Writs, and then the great Jlidory if En'^lkh Then 

came a scries of monographs on many cognate topics dealt 
\wlh ill that history": Book and Beyond; Canmi 

Law in the Chnrch of Kn^^^Umd; his great work on the iVur 
Books; his works on the problem of corporate pcvsonality^— 
the lectures on Township and Dorougb, the trunslaf ion and 
introduction to a chapter of Gierke's great avoi k on Politkal 
Thwrk^ of iht^ Middle -l^Cj the illuminating paper on 
Corporation and Trust; and his tvvo excursions into the 
sixteenth-cenUiry history—the Rede lecture on English law 

1 Sec Pruri.‘!fV‘'r Vintigrailutl^ PiVjXir sn ihv 
230 | aSt. * iS- 
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and the Renaissance, and h*s contribution to the Cambfidg4^ 
llodern Ilktory. Chief Baron Hale—the earliest historian 
of our Common Uiw--^nce said i *' That the law wiU 
admit of nu rival nothing to go even with it/* And so 
Maitland fomid. As his health declined and it become 
clear that I us days were numbered, he devoted alt his 
great powers to the histor}^ of English law, Knowing 
the thing which he could do best, and judging that it 
was worthy of a life, he stripped himself of all superfluous 
tastes and inclinations that his whole time <and strength 
might be dedicated to the work. Even music had to 
giyc way,^ 

He would have made a great judge. The logical clearness 
of his mind, his powers of lucid exposition, his powers of 
focussing the results of an argument into a pointed epigram, 
remind us of some of the judgments of Lord Macnaghten* 
But as he himself said in 1888, in his inaugural lecture as 
Downing Professor of the Laws of England: “Great 
historians are at least as rare as groat lawyers/* That 
he was the greatest historian of our law' that had yet 
appeared in all the cenltiries of its grovvth, is an ob¬ 
vious truism. That ho vvas one of the greatest of all 
our English historians w'ould probably not be disputed by 
many, anti wdll become more and more apparent in the 
succeeding years. What, then, were the qualities of the 
mintl of the man of whom these things can be said ? 

The historical is sometimes contrasted with the analytic 
temperament—the mind which desires to know how a j^iyeri 
phenomenon has originated, with the mind which desires to 
explain the principles underlying the actual exist 
noraenon. But in truth the great historian must -fiavfe 
something of the analytic faculty, and he who would 
analyse must have the hdp of history if he would,fully 
understand the thing to be analysed. Thus the" 

, . 1 Fisher, 17®, ' ,r; 
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who wishes to trace the origin of some old rule of law or 
legal institution, must know something of its shape and 
content at the present day* If he does not know these 
things, he will not know what arc the victorious elements 
which he must disengage from the tangle of contheting 
forces and tendencies which he will obseive jii the far-off 
days when the rule of law or legal institution was born* 
To tell the tale of rales which never survived, of tendencies 
which were never realised, of institutions which failed, is 
mere antiqnarianism. Effective legal history is the history 
of rules and tendencies and institutions which have survived 
because they were the fittest* Hut that necessarily involves 
a knowledge of what has survived* It necessarily involves 
a certain amount of reasoning from the established modern 
rule or institution to its unkinnvn origin, Maitland, because 
he was a tiained law'yer, was well fitted to pursue this line 
of reasoning with triiiniphant success* His JJotficsdiiy Book 
and Beyondf and^ his intioducliou to the Sekcl Plms in 
Munorial Conrts aio two out of many examples- After 
reading these hooks wc feel that we have arrived Eit some 
conclusion—perhaps a negative conclusion, but still a con¬ 
clusion* There arc books, and learned hooks too, in which 
the author or authors seem to have been researcliing, so to 
speak, at large. Facts are carefully grouped, statistics are 
carefully compiled, theories are suggested, and carefully 
weighed* But at the end wc are left much where we 
started. To the obscurity of the original authorities the 
obscurity of a careful and elaborate commentary has been 
added, ' 

Tt is exactly this sort of obscurity that a trained lawyer 
will avoid. If he has ever drawn pleadings he will have got 
into the habit of fomulatiug an issue* And this habit, if he 
corriss to write legal history, w'lll be invaluable* There* 
ia/$L rule of law to be, explained. We know that it had 
in its mature form certain characteristics* Wc see in Jthe 
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indtifitiite past certain causes which might produce them^ 
We sec ot!ier causes which wouM h:ivc given the rule a 
different turn. There is a dear issue—why did the one set 
of causes prevail over the other set ? In answeiiiig that 
question wo explain the rule in such a way that we see its 
connection N\ith pliciioiiicna of social, political, or economic 
history, and restore the life that once existed behind the 
techuicnl form* Thus technical forms arc made to j'idd an 
instructive cotnmentary upon the evolution of the social, 
political, and economic ideas w'liich gave them birth. Legal 
history ceases to be merely’ the talc of the evolution of 
technical rules, and Ixicoiues :l living history of the evolution 
of the nation's ideils upon all tliose matteis which it con^ 
siders to be of sufficient Importance to be settled by the 
State- It is largely bee ^.uso Maitland treated legal history 
ill this \T-ay tliat lie made it a subject of such absorbing 
interest. He taught a lesson to succeeding histoiians of 
our law ^vhich can never be forgotten. \\‘hat Coke said 
of Littleton we can say of hiiii““ By tliis excellent work he 
faithful!}' taught all profcssor:4 of llio law in succeeding ages/’ 
This power of formulatiug clearly the various problems 
which arise in the course of tracing the history of any 
given legal rule or Institution, ct^ablcs an historian to 
know exactly what is the information he requires; and 
this kno\sledge is all important in a country where the 
wealtli of tinpubiisired originai autluirity is overwhelming. 
It enables him to recognise the decisive authorities w'heii 
Ije sees them. It einrhles him to empliasise the parts of 
those authorities which really count, Maitland was a 
great discoverer because he knew what to look for* and 
could recognise if when lie lound it. It was this faculty 
which made him the real founder of the Selden Society. 
He was a Literary Director'" in the very largest sense 
of which those words arc capable. He set an example to 
his successors to that ofticc. Ah of us who have at heart 
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the cause of English legal history, hope and expect that 
tlie following of that example will establish a tradition. 

But this method, though c'^sciiual to the clear statement 
of the evolution of many tjoints of legal doctruiej is soine- 
times dangerous. In the first place, In cause it involves the 
reading of history Ixickwards, it is possible that \\c may read 
into the period which we are reaclilng in our backward career 
the ideas of tlie period which w'c arc leaving. Some of Mait¬ 
land's attempts to break n[j Llie primitive communities of the 
earliest period of our histoi v into individual atoms, arc based 
upon an analysis of llic ide.is of the thiilccnth rather than of 
the tenth century. In the second place it may k-ad us to 
start with a theory, ami, having so started^ to attach an 
undue importance to tho-^e jiarts of mir autlioritics which 
support it ; and this is i vciy subtle form of ciror, because 
it is possible to fLlI uitn it ^piitu nuconscioujily. It is perhaps 
arguable that Maitland, in liis Kidv lectures on English hwv 
and the Kcnaissanccj i^xaggerated llio danger of the Common 
law'. That its siijjremacy was in danger I tlilnk he piawes 
—but hardly that its exintence was seriously iinpcriUcck 
Again it might he said that, though all that he says in 
his book on UnaV/ar tuti^ .1 .a as to ] tractonhs ignorance 
of large piuis of Roman huv is fully proved, too little 
account, is taken of Jlrarton’s use of olhci parts of Roman 
law—’Uotabl}' the law as to domuiiujii and pa'^sCs'^sw — to 
which there existed more abundant [parallels in the already 
ascertained rules of Englisli law. Hut these arc all very 
disputable points. What is not disputable is the freedom 
of Maitiaml's work from such errors. Fmewarued is fore- 
armed.” He W’as fully aw-are of these dangers as his paper 
on the Survival of Archaic CoinntuniUes^ shows. All 
teachers of early law and early Institutions sliould put 
that paper into the hands of thcii studeuls^ because it 
affords one or two striking object lessons of some of the 

' Cotkilcd /Vr/ffrfj IT, 
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dangers incident to the use of this very necessary expedient, 
of arguing from what is known at a later date to what may 
be expected to have existed at an earlier date, 

The skill willi which Maitland avoided the danj^ers of 
this method of inquiry is^ I think* mainly due to thice 
very striking characteristics of his mind. In the first place, 
none but the very best evidence Avould ever satisfy him* 
It was this characteristic which led him to turn from the 

k 

task of continuing the history of Engli'^h law to the task 
of making a critical edition of the earlier Yesir Books, 
Such an edition w?is in his eyes a necessary preliminary 
to the continuation of the history. It was this character¬ 
istic which led him to make, ns n preliminary condition of 
fully understanding these Year Botfks, so learned a gram¬ 
mar of the French talked in the law Courts in the fourteenth 
century, that M, Paul Moyer recommended it as a text-book 
to students of mediaeval French, In the secf^nd place, he 
had what we may call a concrete mind. It is easy when 
writing of the history of legal theory to slate a doctiiiio and 
its evolution in general terms, citing perhaps a sentence or 
Uvo W'hich seems to illustrate the generai statement. But 
will the statement bear the test of application to a concrete 
case? If it will not, it is clearly wrong or obscure. The 
most superficial study of Maitland's books shows that he 
always applied this test to his statements. In a letter 
which he wrote to me he said i—** People can't imdcrstand 
old law unless you give a few concrete illustrations: at least 
I can't,” In the third place, he is always alive to the 
human aspect of history. It is very easy W'hen dealing 
wath theories, and doctrines and institutions, to forget 
that they were made nnd used, and developed and abused, 
by men of like passions with ourselves. Maitland never 
forgot this. He can extract human trails from a plea roll, 
and in his hands Year Books become human documents, "Re 
even invested his discussion on the Hide with some huraan 
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interestj when he thus pictured one of the causes of **the 
phenomenon which has aptly been called beneficial hida- 
tion ** Long ago the prevailing idea may have been that 
tcam-landj hoiisc-hiiuh pound-laud and fiscal liide, wete or 
ought normally to be all one; and then the discovery that 
there fire wide tracts in which the worth an average 
team-land is much less or somewhat greater than a pound 
may have come in as a disturbing and differentiating forcCj 
and awakened debates in the council of the nation. We 
may, if we like such excursions, fancy tlio conservatives 
arguing for the good old rule *Oiic team-land one hide,’ 
while a party of finniiHal reformers has raised tlie cry, ^ Otic 
pound, one liiJe." Then * pressure was brought to bear in 
influential cjuniters/ and in favour of their own districts the 
witan in Lheir moots jobbed and jerry-mandered and rolled 
the friendly log, for all the world as if they had been mere 
modern politicians/'" In both these last two points-^in 
his love for the concrete ami his sense of the presence of an 
all-pervading similar bum,in nature — he rescinbJcs Walter 
Bagfihott These chaiactcListics enabled bah men to render 
ordinarily dull topics interesting, to give convincing expla¬ 
nations of abstiacl <loctrilies and tendencies, and t-i picture 
the characters and motives of men with wonderful skill and 
freshness. 

Closely allied to this last characteristic of Maitland's 
mind ts his sense of humour ami his constant gaiet3'. His 
sense of humour and bis keen scent for the human lead him 
to illustrate the institutions of the past by parallels from the 
present that, to use aa hackneyed expression, both amuse 
and instruct. The quotation which 1 have just made from 
his discussion of the hide in Donmdiiy Book tirij is as 

good an illustration as any* Innumerable instances could 
be gathered from almost any of his books* And this humouf 
is never anything but kindly. It goes hand in hand with a 

‘■■i ■ 
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gaiety of manner whicli seems to make light of difficultles^ 
and often conceals the leai ning and research wijich underlie 
the brilliant argmiieut that Hows so easily. Finally, to I his 
humour and gaiely there is added a talcid for the epigram 
^vlnch clinches an iirgnincntj and sinus up in some ineiuor- 
able phrase the cunclusion of the whole matter* 

fr 

Tlic style v\as characLeii^tic of the man ; but Lite charm of 
the man was greater even than the charnt of his style* His 
eye was always open to the good ijoints of a piece of work* 
He was ever ready to assist and eiicmirage. His passion 
for truth, sa}s Mr* Fislit id \\as so intense and disinluLcstcd, 
**that he would speak with geiiLiiue enthusiasm of such 
criticisms of his own work as he judged to he well founded 
and to constitute a positive addition 1u knowli'dged' Such 
a man was necessaiily not Ciiily a great historian hut a great 
teacher, Mr, Chaytor and Mj * W'hillakej, in then preface 
to his lectures on Equity, say i Tlioso who have heard 
them delivered—amongst ^\hom we are—with all MaltUuurs 
gaiety and ^\illl all his chanii ol manner and his power 
of making dry bones live will imt ca>|]y forget either the 
lectures or the lecturer. Equity, in uuc minds a formless 
mystery, became intelligible and ijitcresting; anti as for the 
lecturer, uell, there were few tilings that his liearers would 
not have done or attempted to please F* W. Maitland."^ 
And his pupils were not only lliose wlio were privileged to 
attend his lecture room. Many readers of his books have 
been induced by tiiem to interest themselves in the topics 
in which he was interested, and so to bconne Ids pupils in 
a very real and practical sense* What other writer on the 
]>cisonality of the coipunUlfur could have inspired so much 
literature on a set of proMeins very remote from those which 
usually appeal to the mind of English lawyers ? Frobably it 
is not too much to say that the charm of his style will for 
many a year be a valuable asset to the cause of legal history* 

^ I'lihci, 177* 
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It will do much to couviticc luwycis that il is both iiocc^^sury 
and interesting* 

Whnt v\i]l t)e tlio inllneufc of this gient lawyer^ bi^loiian 
mid teacher, upon the study of law and history^ It is too 
soon to Judge yet. ]bit it seemfi to me th*it in ihrtre diret- 
tions his inlluencc wid imiljably be hotl! far reaching and 
permanent, * 

l''irstlyj be has taught us to apply the methods of historical 
criticism to tlie soinrcs of Kiiglish lav* We know now 
somelhiiig of the inilnences under uliicb Hr.tclon wiolc* 
\Vc know hiriiiitcly more than we did liefoie of tlic real 
nature of the Voir Ihutk^. hhoni Ijn various w*orks we got 
imiuy hints as to the point of \iesv from whicli we should 
)cK>k at many other writei-i njion and ■^ouices of iingiish law. 
It h good fot a legal syslein to be taught occusionnall^^ to 
look at its a lU her ides In a new hglit, because it tends to 
suhstituLe for a blind adherence to their letter a real under¬ 
standing nf tlu'ir ^arit. What the scliool of tin- htinianist 
lawyeisof tbo sisteeiitli cenluty tlid for the stiid\ of Roman 
law', Maitland began to tlo for the study of Ikiglish ]n\\\ 
M.ay there be fouiiil many sncces'^^iis to continue this work! 

Secondly, he has taught i-ltigli'-h iaw^eis to look at their 
system in its lekdion to otlar systems of law'. History, as 
he said, involves ronitunson. ^^"c uMflei>taiid tlic strength 
and the weakness of our own sysiein the better tor such a 
comparison. We sec better whore it is at fault* W'c are 
able to appreciate or criticise iutelligcnlly suggested reforms. 
Ami at the present day, when physical science is diminish* 
itig the siiie of the world* and nations are losing their fonnor 
isolation* such knowb.dge is essential. It enahUs n? to learn 
frotn the iTUCce^:s or faiinre of the legislafwe experiincuts of 
other nations* "Tlic syslctii of law' under which wc live, 
its meiits and defects, its lelatiotts to other Itviiig sy^ioms, 
tlicsc aic themes which—so I imagine—might and caiglit to 
ha Vo a place in a scheme of Si cial and political education." 
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His article on the making of the German civil codcj^ which 
begins witii these wordSj shows how l>c would employ the 
comparative method, not only to elucidate legal history, but. 
also to improve modern As Professor Baleilles hag 

said ere itouveUe de riif>f>roche 7 nenf^ s^oitvra poftr cclfe 

vasie co$niiimaute jttridttjue fni jadi^ rEurope dvilisee au 
m<^en et* qn\Uc yedevundra at core sous la prmmt dcs 
besoi>ts Seofiotuiqifes et civilhiUeurs de I'ipoquc inodcruc. Si 
cetie pen 6 l rati mi realise jamahs des honuues eomme Maitland 
eff anroiit Sic Its premiers cf 77 ohJcs ouvriersS^ 

Thirdly^ he has renewed that partnership between the 
history of Hnglish law and tJie general history of Kngland, 
which once existed in the clays of Lambard, Bacon, Sclden, 
Spelmaii, Prynne, and Madox, hut had, in more recent times, 
been almost dissolved* For the future vc fiope iind expect 
they will begin again to carry on iltclr business in common 
with a view to their mutual profit. Together they can ac¬ 
complish much that neither can accomplish alone. It Is 
obvious, on tlic one hand, that a knowledge of legal history 
is essential to the proper understanding of all Inanches 
of English history—political, constitutional, economic, or 
social. Law at all periods of our history ig intimately 
related to all sides (if the natiojiai life \ and the ctiact* 
ments of the Legislature, and the decisions of the Courts, 
represent the considered judgments of the nation upon an 
infinite number of \'arions human activities. It is obvious, 
on the other hand, that the reason which gives life to 
statutes and decisions cannot be grasped unless we know 
the ideas at the back of the mi mis of those who made 
them; and these ideas it Is impossihle to understand 
without some knowledge of the general history of the 
perfod when they were made. But, till Maitland pomtM, 
the way to re-union, law and history liad too long re- ^ 
mained in a state of unprofitable isolation. The lawyer, 

' C^lltcUd 111, 47+^4Sti. 
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immersed in technical rules^ forgot the human beings for 
whom those rules made and the human needs which 
gave them birth. The IjisLorian, because he was ignorant 
of the meaning uf these teclmicut rules* was apt to mis¬ 
apprehend the meaniug of statutes and the reasoning^ of 
the Courts, Maitland showed liow history can humanise 
law, and how Jaw can correct histojy. fbe was a con¬ 
summate lawyer; but he never forgot the human beings 
who made and worked the insiitutiim^, or the human 
needs w’hich shaped the laws, which lie was describing. 
Under his hands even the most kchmcal rules became 
living things—the expression of luimvin policy or logic, of 
human passions or ideals. 

W, S. Holds WORTH, 


II,—FKECDO^M OF CONTRACT. 

{Cofttimuii from V XXXVIII, .jrj.) 

D ivision {4), comracts made void by statute with 
a view to public policv, may seem fiviitui focit: to be 
far more extensive than the rcsidmun uf void agreements 
W'hicli is still left to be considered. It is geiier.illy called 
**contracts void (or illegal) by statute" or '*coturacts made 
ill breach of a statute." Apparently this might include 
cither (u) agreements made with a view to committing a 
statutorj’^ felony or misdemeanour, or (jSl agreements w'hicli 
indirectly involve the commission of a statutory felony or 
misdemeanour, or (^) agreements the mere making of whicli is 
itself a statutory felony or mi'^demcanoiir, or lastly fs) agroe- 
menls which the Parliaiuent has merely relieved the Courts 
from the obligation of enforcing, II is obvious that { 0 )^ 
and (y) really belong to Division (i), f.r., contracts absolutely 
illegal, vu,, agreements for comuiitling or furthering a crime 
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or civil injury; and that Division (i) includes (J, (ft)^ and (y), 
and not mncli else* because by this lime nearly the wliole 
of the Crimiiiai law is statutory. 

In order to avoid overlapping, let ns confine Division (4) 
ta ( 3 ), viz,^ those agrecnioiiLs \\hicli Acts of Parliiinicnt have 
merely withdrawn from the Jmi'idiction of the Courts and 
refused to allotv the Coiirts to l)e used for enforcing. 

Even so, it is difficuit Lo avohi ^^olne confn-,ioji and over¬ 
lapping r for there are some statutes which positively prohibit 
certain forms cjf contract, vi;?., such statutes as the Lottery 
Act iCjq 8 (10 Will* IH, c- 17), and the Chauiing Act t8o 2 
{42 Geo. Ill, c, 119), and the L,ntk'nes Act (4 Geo, IVj 
c. 60): there arc Some slatnies wh'ch ht^th prohibit certain 
contracts on pain of a penalty and al?^o cnntaui a danse 
declaring them void, v]2., the Act af itiki ir (3 Can II, c. 7L 
to restrain "‘excessive gaining^ and the Act of Anne, 1710, 
(y Anne, c, 14): there arc some statnlcs which impose a 
penally on certain tiansaclions for revenne purposes merely, 
but without intending lo make the contract void, vi/,, the 
Excise and Licence Act (b fJeo. I\', c, hi') : lastly, there are 
some statutes A\hich mcrL]^ make certain contracts void, bnt 
without tmptjsing any [jcnahy ^\llatevcr, or conveying any 
actual prohibition, viz., the Cuming Act iS45 (JS 9 Vict,^ 
c. 109)^ It is with these la^t lliat we are here principally 
concerned^ and with tlie titliers so far only as they provide 
for the tJvotiiiiUct; of contracts. 

The Act (l6 Car, It, c, 7) enacted that if anyone lost (at 
once) anything exceeding £iou in playing at or betting on 
any {^amc or pasUntc^ the agreement to pay was void, and any 
security for payment was voidi the Act also imposed penaL 
ties. This Act is repealed by the Gaming Act 1845, 

The Act 9 Anne, c, 14, for tlio better preventing of 
excessive gaming” (tjio), enacted that if anyone lost £10 
(or over) in playing at or betuiig on "any game'* once) 
and paid it, then lie might recover the amount by action at 
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law brou^^lit within three months; that uh securities for 
such uioiiey won at nr on slsould he uffcrly voui; and 

also that all seem ilies for money kjmu’in^fly imt or adv-uneed 
for such or hettin^ slmnld he uihTly vouL The n-sult 

of which was that cwn ati innocent piircliascr fn value of 
such paper motiey had nn rcm^^cly, (amse^pieiitly, this Act 
of Aline was ainciitieil and laiitly ropialcd l*y the C'.ammf; 
Acts of r8 i5 and iti45* 

From 1710 to iiS;55* iKavever* the auti-w i;;erii]^ Icpji’^Iation 
was principally concerned \\ith Slock I'lschan^e aurl itisnr- 
ance tiantii\ctions. Sir John I'lunards Act 17J4 (7 FiCo, If, 
c, iS) was dincted a^^iiinst *Mhe iiif.unous practice of stuck- 
jobhiriL;'': the soi I of transaction^ it wa’ intended to pridiihit 
were mere vv.iycrs on th'' ns - and fall of piitas, dis^miscii as 
purchases and rc’^aies to lie completed Lit future duteh^ which 
pr.irfically amounted to agreements tti ]>ay differences. So 
stilnf^cnL were tlie ten ns of lids Act that it could not fail to 
interfere with j^enmne Inisiness tian^ actions : at l ist it w;is 
repealed in ; \hct,, c. since uaL;eiin^ contracts 

in f^eneral had het n made vtnd l>y the Act cT 1^45* 

The Life Assurance Act 1774 ut t wo. 11 Lc. 4!^) proldlnts 
and makes void all kinds id \\agiei iiig couttacts of msurance 
fotlicr til an mantle iusmaneei : tt enacts tli.it an in^mniicu 
on the life of any person or any other event wherein llic 
person on whose behalf the policy is effected has no interest 
shall be void; and that if he dtie assiuvd) has an interest in 
such life or otlicr events lie shall recover from the insurer 
no greater sum than the value of his o\mi hatorest* What 
nmoimts to an insurablo interest is not specified In the 
Act; but anyone may have an unlimited insurable interest 
in his 01 her own life and in that i>f the ulfe or husband. 
In all other cases an insurable intoicst is only possible 
provided the death or other ovout iiuoKes the risk of 
pecuniary h^ss to the person to benefit by the insurance 
policy: if the amount of possible loss be limited in fact, 
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the amnatU claimaWe wiU be !uiuted accoi'dingty j a 

4 I. 

creditor has ati interest hi the life of his debtorj limited 
to the amount of tlio debt; a master has an indefinite 
but still limited interest in the Ufe of his servant. In 
Ca^tcllam \\ Vre^^ion ^ it vvas held tlial a contract of fire 
insurance was a contract of indemnity merely. The defen¬ 
dant ii) this c^ase had aj^recd to sell certain premises but 
not yet conveyed thojn, vvlicn they were damaged by fire : 
he then obtained jfjdo from the London, Liverpool and 
Globe Insurance Co., in which the premises were insured ; 
and afterwards be obtained the full price, £'3,100, from the 
purchasers (which they were bound to puy). Plaintiff (on 
behalf of Company) sued defendant for repayment of the 
£330, It was first held by the Queen's Bench Division that 
defendant had a right to keep the £330, but on appeal this 
decision was reversed by the Court of Appeal, >vhich held 
that any contract of fire or marine insurance was merely 
a contract of indemnity, tliat the defendant h.id no right 
to be more tiian fully indemnified for the loss actually 
suffered by him, and that therefore the £330 must be re* 
paid to the Company, 

But in Diilby v* hidia i^nd London Life htfinrance Co.^ 
a different rule was applied to contracts c^f life insurance. 
In this case it was held that the contract called “life 
assurance'' was a mere contract to pay a certain sum of 
money on the death of a person, in consideration of the 
due payment of a certain annuity during his life, the 
amount of the aimuily being calculated in llic first instance 

■ p 

according to the probable duration of the Ufe; SO that 
Vr'hen once fixed it is constant and invariable; and that 
this species of insurance in no way resembled a contract 
of indemnity i also that thu Life Assurance Act (1774) 
merely re(]uiretl the insurer to have an interest at tie 

I [1855], n Q. B, a, C A. 

" fiS 54 ]» 15 B, 365, 
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time of effectiiif; the poHcy, and limited the amijunt re¬ 
coverable to the value of that intere^^t. 

The Gaming Act 1835,^ wa^; passed iu order to amend 
the Act 9 Anne, c* 14, inai^imich as tltat Act liad e^prct^sly 
made uiUrly 7 U}itl all notes, hills, l)onds or other sueurilies 
for money or other valuable thing which was eitljcr (r/) won 
by playing at or betliiig on games, or {Bi knowingly lent or 
advanced for such gaming or betting. The anii ndment 
consisted principally of deleting the words utterly voicl "" 
and substituting the words ‘'doemctl to ghen for an 
illegal con?ideratioii/^ Previoiis to securities for 

nioney lust at ("Jr on) g or for money lent with a 

view to gaming or hetfing. were so utterly void that even 
an innocent purchaser for value of such securit}' or negoti* 
able instrumeiif had no remedy. Ihit by the Act of 1835 
securities for money won by placing at or betting on games 
or knowingly lent with a view to sucli gaming or betting are 
to be deemed to have been given fov (ui lilc/jil ioii'tiihTiiitfm : 
this Tijcans that although the bond or secauty is void as 
between tlic original parties, and of no use to anyone why 
knew of its tainted origin, yoL if the holder can prove himself 
an innocent purchaser fur value, he is protected. 

The Gaming Act 1845,^ though not the Iasi \^ortl of legis¬ 
lation on the subject, may Ijo taken as the basis of the 
existing law as to wagering c<mtracts in gcnenih This Act 
repealed both the Act of 3664 and so much cd the Act of 
1710 as had not been altered by the Act of 1835; so that 
now nothing remains of the Acts of 1G64 and 1710 except so 
much as is re-embodied in the Acts of 1S35 and 1845. 

This Act of 1845^ enacted 

Tltat all coutracls or ngrcL'menls, wlK'tlict by pand or in 
writing, by way of gaming or wagering, shall he 
and tl^l no suit shall be brought or inaimaiiicd in auj Court 
of law or equity for recovering any sum of mQiiey or Liable 

1 5 & 5 Wiik IV, c. 4 n »S9 Viet., c, 109. ’ ^ 9 Vice, 0. 109. rS. 
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tiling allcgtid to be nT>n on any wager^ or which ^hall li^vc been 
dcpcKitrd in hands of any person to abide the event on 
which any wagt'r shall liaw heen made: Droviiied talwajs that 
this enactment shall not l>e deemed to apply to ai\y snbscnptkni 
(IT eontrihntioiH or agrcLiiwnt to '>ubscrb)e or coiUTilmtes fox or 
Unvauis any plate, pti-(L% fn siiin of money to lie awatflcd to 
the \viiiner or winneiij of any lav^fiil game, sjiort, jxistime or 
exctXT^e," 

There is still an impnitant difference between the oper¬ 
ations of the two AetiCtif and i^^45- The Act of 1835 
apjilies to money' lost and won by" plavhjg at or betting 
on and j^rovidcs that all Fccmities for siieli money 

bhall be regarded as given upon an consideration : 

whereas the Act of 11^45 apphes to wagering contracts gene¬ 
rally", anil to the contracts themselves ineiely% by providing 
tliat such agreemei’its shall be mill and vtnJ* 

Thus there is a difference between a l>et oti a cricket 
match and a l?et on the tesuU of a contested election. As 
belweciii the original [tarties both are I'qiialK' void. And 
if a Security be given hy the liisei* of the la^t a bill 

of exchange or protnLss(>ry note), and litis pa pci security 
come into the humls of .in imu>cenL purchaser for valin** 
then it will be ei}iially' valid in either case, no matter 
whether the ruipiiiid wager was on a eiicket match or on 
the result of a contested election; because, by the Act of 
1835, security givem for money lost on games is not utterly 
voidj but deemed to liave ijoeii upon an Illegal considera¬ 
tion; so that if the indor'.ee of snrii paper money can show 
that lie gave value foi it and knew' nothing of its tainted 
origin, he Is entitled In sue and recover u[)on it. 

But if the indojsce of thi; paper security be not an inno¬ 
cent purchaser for value—in olber w'ords, if either he did 
not give value for it or he knew of its tainted origin^ 
then it will make a very jsractical ditfeioiice whether the 
original wager was on a cricket match t>r on the result of a 
contested election. Two cases w ill show the separate effects 
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of the two Acts, In Fitch v. Joncs^ the action was hrouj^ht 
(in the Queen’s l^ench) hy the indorsee of a promissory 
note, which note iiarl been given In payment of a hft 
on the amount of the lioj^ tliity* As the wagi-r itself 
was sijnply void liy tlic AlI ol i-'^45, :iiid iieitljcr the 
wager nor the securuy giveri uj>)ii jL ucie in any way 
touched l)y the Act f>f da- it \\as deeicTed (I)}' T^ord 
Campbell) that the note did nrjt take ks incLptioti in 
idegality within tln^ mciming <jf tlie rule: that althongli 
the note was given to secure payn^'ni of a ’ivngeiing 
contract, yet it wa^ not dlegalj ft/r then' was uotlnng pro¬ 
hibited about itj but it was stniply voitl : so that tlie wager 
itself was tuit an illegal cousMeration, Imt the same as no 
consideration at alh Now, by tiie Comnion-Ia\v rule as to 
negotiable instinmeuts t^nigmaling in the L;nv Xfi,ivh.int), 
the consideiatlon for ii negiiUablo inslrumeiit is presumed 
unless the eontraiy is priAed : ini>reover, it matters not 
w'hether the ctnisideialitpii was given l>y the pl.diitiff hijnself 
or l>y a previous h'4der. C'ons( (puaitly, m I'ltch it 

was held that llie onit'* pr^fKiaJi was on the defenihint, and 
it was for him to piove that tu-ilher the plaintifl’ nor the 
previous holder h.id given cou-'uleKUiou fa the note; ainl 
as ihc defend lat could not prose ihl'^. In. was hehl Huble; 
it mattered not tlmt tim original consideiatlon was a w’ager 
on the amount of the hop duty—tliat wu’= viud ui'lely and 
not illegal : consetpienllv no taint of illegality attachcil to 
tile subsequent prcsttfitcJ coJii^itieratioii which the defendant 
could not dispiove. 

But the effect (d the Gaming Act of iKj5 may be illus¬ 
trated from the case of Il'cc/y' v, fLniJiiionr This action 
was upon a cheque of wdiicli the defendant was the drawer, 
and which had been given by him to the payee in payment 
of bets lust on horse races. The cheque had been indorsed 
by the payee to the plaintiff for value, and the plaintiff knoD 

I [1S55], s ^ ^ fiSijSt 2 Q. u. 33S, awl C, A, 
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for what consideration the cheque had been given when it 
was so indorsed to him* It was held by Darling, J*, fhaf 
under the Gaming Act 1635* the cheque must be deemed to 
have beon given for an illegal consideration, and therefore 
the action was not maintainable* And this decision was 
upheld unanimously by the Court of Appeal* It mattered 
not that the plaintiff (to whom the cheque was indorsed) 
had given good consideration for the cheque : it was not as 
if the cheque had been originally given for nothing at all fas, 
e. g,f for a merely void wagor): it was sufficient tlcfence that 
the cheque had been originally given in payment of a bet on 
a or “ pastimehorse-racing), and that the 

plaintiff knew this at tin* time when he accepted the che<iuc* 
For the purposes of the Act of iftJ5 it makes little 
difference whether the betting or gaming itself happens to 
constitute a police offence, and whether even the game 
itself is illegal to play at*^ 

As to what constitutes a gaming or wagering contract 
under the Act of 1845, the two essential characteristics are 
that (x) each party has the chance of cither gaining ftom 
or losing to the other money or something of a money 
value upon the issue of an event ^vhich is uncertain to 
both at the time of the contract, and (2) that the only real 
inducement m both sitks to enter into the agreement is the 
c^mtion of an cutiiely new chance of gain or loss,^ 

And again (2) ‘Whe essence of gaming and wagering is 
that one party is to uin and the other to lose upon a future 
event vrhich at the time of the contract is of an uncertain 
nature—that is to say, if an event turns out one way 
A will lose, but if it turns out the other way he will win*"* 

1 S & 6 Will IV, c* 41. 

* “ FarOj” Basket," “ Hoiarfl," " ami ** are pryliibittsd by 

AcWof II: tbese Aci< prohiljii ihe gauas anfl pt^niUi^He the players* 

* V, (Jarholit Smvlit Baf! Cu* H* C. A, 

* Per OiUon, LJ*, ia 'I'hniitir v, (iSySj, 4 B. D. 6S5» 

Clianncll, J., in v. J/jrri, L. K. fi^n], i K* B. 296* 
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The question as to what actuaUy constitutes a or 

wagering contract under the Acts of 1835 and 1S45 pre¬ 
sents little difftculty. Most of tlio eases under the Acts of 
r8j5 and 1843 arc concerned with collalcral contracts in¬ 
directly connected with an original gaining or wagering 
transaction. 

The general rule is that if u transaction is actually pro- 
hihiUd^ a collateral contract made in furtherance of it is 
itself void, even if the collateral contract is uiuler seal, and 
so requires no consideration at all, t', g',, a contract funder 
seal) to sell land in order that it might be resold by lottciy;^ 
and the same principle applies if the main agreement is 
merely stigmatised as illegal hy statute and directed to be 
regarded as sucli, as In the ease of v, bat 

if the main contract is merely void (as under the Act of 
1845), a collateral contract made in furtherance thereof 
may be perfectly valid. And Eometimes even a contract 
may be valid, though made in rtmiicction with an “'illegar' 
contract withlu the lueauing of tlie Act £>f TS35. In the 
case of Jhihb v. Ytherfo^i'^ the action was brought against 
the representative of the Marquis of Hastings fdcccased) 
on a bond for £10,000 \ the Marquis, having incurred heavy 
losses in horse racing, and being threatened witli expuision 
from the Jockey Club and with being posted as a defaulter 
at Tattersail's, gave a bond for £io,ooo in cofffulcraUon of 
tliesc threats not being carried out. It was held that the 
bond was perfectly g(>od and could be j^roved against the 
deceased's estate, because it mms not a promise to pay 
racing debts, but a promise to pay in consideration of the 
forbearance to post him as a defaulter: it was held that 
this forbearance was good considciation quite ulterior to 
and independent of any racing debts, and that the object 
of the bond w'as not to pay racing debts, but to avoid the 

^ Ftfktr V. [i 3 S 4 l, 3 E, & B. 6+3. 

* [1870], 15 Wni. Rob. 7jr)H 


^ 3 i\ lb, C. A. 33S. 
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consequences of not having paid them. It does not seem 
to have occurred to the Court to consider whether the 
threats tlicinsclvcs had any justiiication in law, made as 
they were wilh a view t<’k extoitiug luoney \\hirh was not 
due at the lime \^heu tliey were made* In the case of f,T 
park PykCf^ it was held lliat money advanced to a betting 
agent to pay Tost bets could be recovered, and froof of the 
promissory notes smis ordered to be admitted as against the 
debtor’s trustee in bankiuptcy: for it was licld that the 
notes were not a security for money knowingly lent or 
advance/! for gaming nr Inciting ’* within the meaning of 
the Gaming Act of 0^35, as tlint Act only applied to loans 
to make bets, and not In loans for the pnrjjose of paying 
lost debts. 

In PCiid V, Andmon^^ it \^as held by the Court of Appeal 
(affirming the decision of the Queen's IJetich Division) that 
the employment of an agent to make a bet in his own name 
on behalf of his prineipah may imply an authority to pay tlie 
bet if lost, and 0^ the makijig of the bet that authority may 
become irrevocable: in tliis case the cnijdoyer \\a3 compelled 
to repay Itis agent money expended by him in disrliarging 
his cmploj'cCs bets, even tliough tlu: agcni*s aiithorit}" to do 
so was revoked ; Au” if the agent had not paid he would have 
been posted as a dcranlter. 

In tlio defendant was held liable to 

indemnify^ his agent [the plaintiff) against loss in paying for 
shares whicli were void liy Leeman's Act; for although the 
shares themselves svere void, yet the Stock Exchange usage 
to recognise these faulty dficnnients was known to both 
parties, and the agent would have incurred expulsion had 
he not paid for them ; in tliis case the decision in Read 

Andcrixon was strictly followed, 

1 tii> 7 Si, 3 Ch* f), 756. 

s L 1 SS 4 I, M b, [)., C A. 77<i. 

3 [jitSsk 14 Q- B, 1 ). 460. 
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* In the case of Bridg^r v» Savage} it was held that a bet¬ 
ting agents who was promised a commission of 5 per cenL 
of the wiiiitiiigSj lialdc tt) pay ilie l>alani:c due to his 
principal, after deducting losses and the 5 per cenL com¬ 
mission : in other words, the contract l>etwccti principal 
and agent was valid, even though the einploymeiit consisted 
of making void contracts. 

In the case of Cohen v. KMc} the failure of n betting 
agent to win money, by neglecting to make the bets which 
he had agreed to make, was hold not actionable: for an 
agent is only liable for negligence wlieii Ills principai lias 
s^Liffered ical loss or actn-il damage, and not merely a pos¬ 
sible loss; and in this case the loss Avas somewhat hypo¬ 
thetical, as the Act of 1S45 makes all betting and wagering 
debts void. 

In coiiscf|nence of some of these recent decisions, especially 
Read V. AndersoHi the Gaming Act of 189:^ was passed to 
alter the law in one respect. This ActJ,enacts as follows:^ 

"'‘Any promise, express or itiipliedi, to |1^y any person any 
sum of money paid by him undet or in respect of any cnntracl 
or agreement rendered null and void by y ij Vlcl^, e. J09, ur 
to pay any bum of nionc} by vray of cotnmission, fee, reward, 
01 othor\^'ise in respeci of any such contraetj or of any seivices 
in reladun thereto, or in connection tberLnvjLli, shall he null and 
void, and no action bliall be brought or maiiU^^j^'d to recover 
any such sum of money. 

This section has the cfTect of reversing the law as laid 
down in some of the previous decisions. The latter part of 
the above section, vii:., that which makes void the promise 
to pay any sum of money by way of commission, fee, or 
reward in respect of any such contract, etc,—has a partial 
effect on the decision in Bridger v* Savage: the betting 
agent is still bound to account for money received on behalf 
of his principal; but the principal is no longer bound to pay 
the promised commission or reward. 

‘ [i385k IS Q* 3^3- * [1SS9J, 22 Q. B- n., 6S0. » 55 vift., c* 9. 

3 
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The first case under the new Act wa,s Tatam v. Reeve 
and it was simply the antithesis of Read v. Anthrsfm, In 
V* Reeve the defendnnt had expressly requested the 
plaintilT to pay his {the dcfeiidautV) lost IrUs. and aftcr- 
uards refused to recoup hun, and pleaded tlic Act of 1892* 
It was held [hat althougli the request to pay implied a 
promise to repay, ycl the defendant was relieved by the 
Gaming Act of 1892, because the defendant's promise was 
to pay money iL'hkh had been paid hy the jilaiiitiff hi vciipeci of 
contracts void by the Gaming Act of 1845* 

But in the case of De Mnitn'i v. Benjamhif the piiuclpal 
was plaintiff, and the betting a^ent was tlefendant; the 
claim was for money neeived by the agent 011 the pnncip;irs 
behalf; and it was held tliat the Act of 1892 applied only 
to money paid^ and not lo money venuved Ijy the agent iii 
rc'^pect of conliacls void by tlu' Act of 1845: and that 
therefore the principal was entitk'd to recover the winnings 
received by his betting agent on liis behalf. 

Ill the case of O'SitUiVan w Thomasf the jjtaintiff was 
held entitled to recover money which he had fleposited 
with a stakeholilcv (to abide tlic issue of a race), and 
which the plaintiff had demanded back before tlie stakc^ 
holder had paid it over to the wdmier. The defendant 
pleaded tlui t jamiiig j\ct of 1892^ l^iit it liel^l that 

the word meant paid out and out, and not merely 

deposited W'lth a stakeholder. This decision merely fol¬ 
lowed Hampden v, Il^i/iA (winch is not altered by the Act 
of iS9^)> and was approved by the Court of Appeal in 
Burge V- A^hhy and Smithy [smiledd 

In Carmy v* Plimmeyp the action wms for money lent. 
The defendant liad bovrowud T500 from the plaintiff* who* 
at the defendant’s request* deposited that amount with a 

^ J« K. li' 44 - * 16 j L. J.* Q, R 348- 

C R. I Q. B, 698. ^ L. R. [ryoo], l Q. K, Q A. 744- 

>> 1,. R. [18/7], 1- IJ,, C. A- 634. 
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Stakeholder; an<l the terms of the loin wore that if the 
defoji{lant won liis wager Jic should repay pi aim iff tlie 
money, hut nol olhoiv\N‘-e. 3'iie defendant pU'aded tlie 
Act of ft uas held fon apiicalj that llte transaction 

was not a sinnilo loar'i of Jiioncy, l>ut money ‘*])aid ini 
respect of a warier'' wtUiin the meaninj^ of the Act* It is 
tlinughtj however, tluit ('unuy v* Plasuncr decides nothing 
as to whether money lent to make heis is rucovcrnhlc i to 
this we shall refer presently* 

In Sit/fc}y V. 3/(Mvr,“ il was held lhat money paid hy 
one partner (in a betliiig tran^:icLk>Ld on the other's hehrdf 
in settling lost hets coiih! not hr rrivueied r for tlie f oint 
of Appeal held thal it \\ is nu^En y tn of con- 

tract*! void hy the Ac I o[ ih [, 3 * ,iMd lln iefore iisell \okl 
by the Act of rMpJ* 

The ca'5c of Mold is w 0^^vil ' nan plicated hy involving 
several iS'>nes, v!,^., eft< ct of Ganung Acts, leg,diiy of con- 


sidcrEition, and the (Annlty of Nations, \\hich is sojiieliiues 
called Ihivale intcnnitioiiLd law. In tins case llie defen- 
dantt having lost money at hac^atal in Algiers (^shevc the 
gamhling debt Wnas legal ]ty the i leneli ho'i), had drawn 
in pavnietit thereof a c iiecpie on sm I-ngli'li hank. 1 hc 
C'onrt of Appeal icnorsed ihc^ decision o[ the Kmg s ilcnch, 
and hehl tliai, as the cheque was dinwii on an Knglisli 
bank, and as the consideration was illegal'' within the 
meaning of sect, i of the Gaming Act of 1^35, therefore the 
plaintiffs action on the chcijtic could not hc maintained* 
The ca'^c of V, Sfiiiirl was si:iinewh;d i;iintlar 

to that of Ihibh \\ Yilwlon. lu this case v* SfmiH 

the defcnd.’.nt gave plaijitiff ca chei|tic for the ainonnt 
of bets lost to hirn» At the request of defendant the chctpic 
was held over for a timci subsequently a fresh verbal agrec- 
inont was made, by which, m consideration of the plaintiff 


I 1 R. [IQ'jiIj I K. It.. ( . II* ■ 1^. K* ^ 74^* 
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holdiTig over the cheque for a further time and reftainmg 

p 

from declaring the defendant a defaulter, the defendant pro¬ 
mised to pay in a few days, but failed to do so* 

It was held by the President, Sir Goreli Barnes, and 

" i i, u- » ' 

FanvelJ, LJ* (upholding the decision of Darling, J*), that 
the forbearance of the plaintiff to declare the defendant a 
defaulter constituted a good consideration for a fresh agree¬ 
ment, and that the plaintiff was entitled to recover* It 
mattered not that th.e cheque was given for an “illegal" 
consideration {under the Garni tig Act of 1835), and that the 
original promise to pay %\m& \^oid by the Act of 1845* It 
was admitted that the original promise to pay was void 
by the Act of 1S45, and {per the President) that the mere 
giving of time to pay that wliich cannot be enforced does 
not amount to consideration: but the plaintiff^s forbearance 
to declare the defendant a defaulter was held new con¬ 
sideration for a fresh promise to pay, 

To the present writer this decision has always seemed 
totally indefensible. Farvvcll, L*J*, said, “There is certainly 
nothing illegal in paying or receiving payinont of a lost bet; 
it is one thing for the law to refuse to assist either party in 
their folly if they will bet; it is quite another to forbid the 
loser to keep his word*" 

Yes, but it is also one thing to allow the loser to keep his 
word, and quite another thing to allow him to be threatened 
and bullied into paying wliat was not legally due* Under 
the Act of 1845 the payment of a betting debt is {at best) 
simply domm graiuiium. There is nothing illegal in asking, 
offering, giving* or receiving a free gift: but to demand it 
with menaces (no matter what the menaces are) is an offence 
under statute 34 & 25 Viet*, c, 96, sect* 44* 

If the defendant had a right not to be sued at law on the 
original transaction, bo had at least an equal right not to be 
threatened, or bullied, or subjected to any coercive^IJfOcess 
with a view to extorting money not legally due* Fletcher 
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Moultoiij LJ,j said in liis dissenting judgmeiitj “If a son 

loses a bet of £20 which he cannot pay^ it mate no dif- 

ference^ in my mind, wlicther the bookmaker says, I will 

tell your father if yon don’t pay the bet, or 1 will tell 

your father if you don’t give me £zo* In tlic one case he 

is trying to get a contract to pay the bet, and in the other 

case a contract to pay blackmaik Neither of these contracts 

will be enforced by the Courts/' 

* 

Farwell, says, '*bnt blackmail (T quote The CLiford 

Dutiomry) ig to extort money from, by intimidation, by the 
unscrupulous use of official or social position, or of political 
inBuence or vote/’ But why go to the dictionary for the 
dermition of an offence defined by statute ? 

Can it be that Farwell, L.J,, considered that tlicre was 
“ reasonable and probable cause “ within the meaning of 
Sect. 44 of the Larceny Act (iSbi) for the menaces by 
means of \^bich the plaintiff obtanied the addilioiial pro¬ 
mise? Reasonable and probable cansc is indted recognised 
as a ground for compvomLing a suit in dubious cases where¬ 
in each party has a bojui fide belief in his own right ; but in 
this case the plaintiff could not have supposed that he had 
any legal claim at the time when be found it ncccssaiy to 
extract the additional promise. Even before perusing the 
report, it seemed to the present wTiter a plausible gucss tliat 
the judges were jnlluenccd in their decision by some idea of 
the moral obligation to pay a betting debt. Now note the 
words of Farwell, LJ., “Eve):3'one is entitled to enforce, if 
he can, the perfonnanco of a moral ubligalion/' But we 
little thought that Farwell, LJ., would have so fur stultified 
his ratio decidtiudi by invoking Mansfield law. 

In Saxby v. Fidton^ we fiave another case of Privale Iiiter- 
national law. In this case it ^vas held that nioiie}' lent at 
Monte Carlo for the purpose of gaming vns recoverable in 
this country, because by the hx het confmctus there was no 

1 u R. £1909], 2 K. D., c. A. 2oi^. 
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taint attachiiif’ to t)ic transaction^ and so far as this country 
was concerned it was merely an action for money lent* The 
case differs from v. Ok'ch mainly inasmuch as in that 

ease the action was on a cliequc drawn on an KngHsli bank^ 
the clieque bcin^^ considered an li^nglish contract. 

According to Ansoji/ it was still iiiidccidcd in 1912 
whether money l<mt tn make bets com]<1 )>c recovered* 
Professor Dicey was of opiniuii that by the Art 

of 18J5 sermities fur money tent f<ti’ hettin.t^ on games 
were voidi yet the loans themselves \vi:re recoverable : that 
ihe Gaming Act of jSya ilid not alter tlic on the subject: 
that the wuid^ money lent under tir in ies^[iect of a wager" 
were not meaiil by that A<’t to iiirliide inune^^ lent to make 
bets; ajid that money Icni to pay lo^t bets was still recover¬ 
able,^ 

Ikit in tlie case fd CJuiptuan v, BriUvnlfAK', It was hold by 
ColcridgCj J,, in tin' K]Jig's IjoucIi on famiaiy iith^ 
that mnney lent /r? jauAv li /v/, vi/... In back a burse, was not 
recoverable. 

In the same )ear as the Gaming Act tbere was 

passed ihe lietlmg and Loans tlnfaJiU'l Aetj^ which is 
directed against soliciting or i ml nr in g infants to bel o\ to 
borrow money. In addition to cetlain penal elanscR, it 
provides that any agieeineuL or instrument, including negO“ 
tiable instmmentSj if made or given fur the repayment of^ 
money representing or connected willi a loan void at law-— 
are abauiutdy voni (sect. 5b This places a negotiable instru¬ 
ment for a void loan made by an infant in a worse position 
than a negotiable insti nment under the Gaming Act of 1835, 
and in the same positam as a security or negotiable instru¬ 
ment under tbe Act of Anne (1710), In other words, the 
instrument being abKolutely void " is mere waste papor, and 
not even an innocent pm chaser for value can recover upon it, 

1 ijUiudiu, [j. 2^S- 

^ Law Qitijj/i'iif n/Hi p ® 55 & $6 Viet., 4. 
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Tlje next statutory limitation of ihc freL-rloin uf c<jntract, 
and a very j[iipojlanl one, is tlie Monoyltiiitiers Act id 1900A 
Since tile repeal of tlic Usury T.aus in ]S54 ij tS: [En 
V iet., c, go) there had been no restriction \\ hatever on 
usiirions except ceitain recognised principles of 

Equity, ’whereby burg.lins wifb exp, ctaiit lieirs and re¬ 
versioners might be set asiile on the groTmd of undue 
intlucncc and mifur advEinluge taken by tlie nioueylendcr 
of tlie weakness and necessities of the person raising tlie 
money. The Moneylenders Act (1900) applies only to 
professional moj^eylentlers, viz., llus-^o who inaki‘ luoiiuy- 
lencb'ug tlieir stile or pnniarv bu'^liiess, t>r advi'rtise them¬ 
selves as sucli; bankers, p tu iilirokers, legirtlerrd societies, 
and bodies specially iiicorpoiattai by Act of Parliament 
arc expressly exchulLd t'^ect. tO. 

Section z (A tlu: Act ixapdrcs eveiy moneylender to 
register the name in winch lie carries on business, and all 
the addresses at \^iJich he caira s on the luKiness; an<i 


also imposes penalties on any unicgi^.tered lauiieylender 
who cariie.4 uu the biisin(’ss at all, pind also on any 


registered moneylender who eanhs on 
(Stiver than lii^ registered name or in 


ljnsinc?'S in any 
an unregistered 


place* 

Section 4 inipuses penalties on iiny nionev lender or his 
agent who, by hoy false, misleading, or dece]>tivc state¬ 
ment, representation or promise, or 1^3’ any dishonest con¬ 
cealment of material faoL^, fraudulently induces or attempts 
to induce any peison U) borrow money, oi to agree to the 
terms on wbicli inorKy is, or is to be, bomnvedd' The 
effect at Civil law of uoii-compli.iiice with any tjf the above 
penal provisions will presently be noted* 

Section i (i) provides that where piocecdings aie taken in 
any Court, either by or against a moiiej-lender, in respect of 
a loan, "and there is evidence which satisfies the Court that 


1 Oj X (}.\ VkUj r, 51. 
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the interest chfirmed in respect of the sum lent is excessive^ 
or that the amounts charged for expenses, inquiries, fines, 
bonus, premium, renewals, or any other charges are exces¬ 
sive, and that, in either case, the transaction is harsh and 
unconscionablcT or is otherwise such that a Court of Equity 
would give relief”—then “ the Court may re-open the trans¬ 
action, and t&kc an account between the parties;” and 
rc-open any account already taken, and may relieve the 
borrower from payment of any sum in excess of tlie sum 
adjudged by the Court to be fairly due in respect of such 
principal, interest and charges, as the Court, having regard 
to the risk and all the circiiinstances, may adjudge to be 
reasonable”; that the Court ‘‘may order the creditor to 
repay any excess that has been paid or allowed in account 
by the debtor; and ” may set aside or revise or alter any 
security given or agreement made in respect of money lent 
by the moneylender; and if the moneylender has parted 
with the security, tlio Court may order him to indemnify 

i 

the borrower or other person sued.” 

These last words of siilj-sect, (i) are meant as a sort 
of corollary of sub-sect, (5), by which it Is provided that 
nothing in the foregoing provisions of this section shall 
affect the rights of any bond fuh assignee or holder for 
value without notice.” Jn other words, the botm fide pur¬ 
chaser for value of a negotiable instrument from a money¬ 
lender can recover upon it from the debtor; but then, if 
the original bargain were such as between borrower and 
lender, the Court would cancel or reduce the debt, it will 
to the saute extent indemnify the borrower as against the 
lender. 

■ ^ 

Partly in consequence of sub-sect. (5), it is provided by 
sub-sect. (2) that any Court having jurisdiction for money 
lent may {notwithstanding any agreement to the contrary) 
entertain any application by the borrower, even before the 
time for payment has arrived. 
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A few cases will illustrate the working of the Act. In 
Litchfield vl Drcy/m^ it was held by Far well, L.J*, tlial a 
retired art dealer, who lent money to a few old customers 
and friends in the curio trade, was not a ^^moneylender” 
within the meaning of the Act, 

The case of Victorian Daylcsford SymUcafe v, DoU^ illus¬ 
trates the working of sect- 2 (i) of the Act. 'The defendant 
in this case practised as an unregistered moneylender. In 
so doing he rendered himself liable to certain penalties. 
What was more to the point in this case was that the whole 
contract was vitiated by the illegaUly. It was lield that 
sect, 3 (i) of tlie Jloncylcndcrs Act of icjoo applies to a 
moneylender who has not registeicd his name under the Act: 
and the result is that he caniuvt make any valid “agret;mciit 
in the course of hh business as a uKmeylciider with respect 
to the advance ami irpHyineiit of money, or take ajjy security 
for money in tlie course of his businoss as a moneylender/' 
In this case tlie defendant's claim was disniis=icd ; ami, on 
the suit of the plaintiffs, the securities already received by 
the defendant were ordered to ho returued. 

The case of Saunden v. Nc^^bchP ilhistiates the application 
of sect, X of the Moneylenders Act. In this case the House 
of Lords, affirming the decision of the Court of ,\ppeab held 
that the relief which sect, i of the Act extends to tlm bor¬ 
rower is not limited to cases in which before the Act the 
Court of Chancery would have given relief; and that the 
policy of the Act is to enable the Court to prevent oppres¬ 
sion, leaving it t9 the discretion of the Court to weigh each 
case upon Us own inerils, and to look behind a class of 
contracts which peculiarly lend tlieniselves to an abuse of 
power. In this case it was found that the probable risk 
of non-payment was slight, and tliat the rate of interest 
would have amounted to 418 per cent, per annum : the 

* L. R. [1906], 1 K, B. 590. * L. R, [1905! z Ch. 624. 

^ L, R. ^1906]^ A. C 461. 
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debtor w^is required by tbe Court to repay the principal, 
plus 10 percent, inkvest, minus the anionnl already repaid* 
In Ctirruii^fnifa LiJUiituf \\ Snulh ’ it \\as held that^ althouf^h 
the rate of interest was bi^lu that fact did not of itself 
render the transnietidn ^'^hnish and nncoiiscionahle'' within 
the Tiioaniuf: of sect, r of tlie Ntfaioyirndcrs Act; and that, 
having regard the risk atnj to all tlu- ciienmstanres of the 
case, amongst which Ihe Cnurt was entitled consider that 
the defoiKhmt nndcr^tooil the transaction, and without any 
misrcjncscntation or pressme by the p^,dntifts^ Inul volun¬ 
tarily agieed to pay tlic Interest a^ked, 75 per cent* per 
aiiiiiim was a reasonable rate of intetesl, and not exces¬ 
sive within the meaning of the Act* 

There arc a few tnisc^dlaneous statu tor)' restiiciioiis on 
the right (if freedoiu of contract, apart fnun the Criminal 
lavs'. For instance, nnder the WorknieEi’s t'oruprusation 
Act iQoh,- cojitI acting out of the Av't is prevented by 
sect, .1 ti), except nnder ccitnin rcslrictioits jirescrihed in 
the sub-M ctliUt: *' ht]l as aforesaid, this Act shall appl)’^ 
iiotw'ithstandinf^ any ctnUiact to the contra:y . , . * 

lly the L fuiv cyaucing and t^aw of Ih'opeity Act it 

is piovided by sect, 15 (i) and iz) tli.U a mortgagee out of 
possession shLill, on t)iu .Snune tenns on which he would have 
been Uiiind to re-convey, assign and convey the mortgage 
to any third pcr*^on ai the directioai of the mortgagor; and, 
moreover (suLt-^cet. p, tliat this section shall apply and have 
effect notwitlistaiiding any sti[julaljoii to the contiaiy.” 

lint it siioxild be ieinei]i1)ered that most of the Testric- 
tions on the ri^^ht of freedom of contract are statutory; 
and that every extension of the Criminal law involves, at 
least inditoctly, some statutor)^ intcifcrencc witli the right 
of freedtjm of contract. 

It, L. Marshall, 


^ L. k, LiQOtil I K, li. 79, 


“ 6 tdw. \ II, c. is. 


“ 44 & 45 VicL, c. 41, 
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SiiMK Dij'i'jcri/r pRoiti,iiM!i- 

I N a c[ific; lKart.1 )$o lon^ thu yojir and called 

for the ]:nu [Kiso of (hifuj ciiUation ** tbc sccniul I'di^fittrai 
Cast:,** the Conrl ddaj't J giving;; in liopc ‘Mliai 

Pail lament ini^ht iiUcrimsc to iclicve I he ftom the 

tlifBciilt position in whicli they \\ere yjlacctl \^]lcn called 
upon to administer llie e^istin^^ lau' respect to the 

rating f4 lalKeavs,” and, it mi^lit lm\e been added + o! canaF. 
niiat pious must have foil ml u ready response in the 

minds of all who found thom^elv^■s calleil njion to consider 
tlje diiru:ijlt]L s and tla^ coidlu t iff railua\ and canal rating 
cam.^s- Wdjat chao^ then is—itii viuy little nioditica- 
lion and Honie exlension —chaos now ; foi if some i>f the lc>s 
iinp<’u{ant miesthais Inue beet) hcttled^ the vital jitobleins 
still await fioliitioiK and, indeed, the vei v djitknUy which 
caused the Court to deliy in tlie tielivet} tjf lt^ jndy^mcni 
is mie \\hich sLill has to bo consideiecl witli very ;;ieal 
tlonbt and with no laospect eeiLunU, 

The question which ftu med the subject of tlie most recent 
casc^ is the one with v\hich we slatll first concern ourselves, 
as It IS of the f;reatest impLUtance and is still open to a 
canfiideralilo amount of arttnment. It deals with tho broad 
question as to what piiiiciple of lating should be applied 
when a railway oi canal runs through many pauslies. 'I'ho 
cases may be said broaslly to be divided into two classes: 
(a) Those which support the parochial system, and (r.) those 
in which the mileage system has been apj)lied, i>ut dis* 
tinctions have l.een drawn wdiicli jicrmit of no deli into 
classification. Nfuch of the confusion which has arisen has 
feiind its origin in the antagonism fif those two piineiplcs 
and the difl'iculties wliich rosuk if eillier of the systems 

* 7Sf /j'Cili a/iti Kfivr/Vifl Cttfin/ v, TA*' ^4 

of tht It\i;an C'nron. TJl^^ c.i'.t iii>t Ik'iji) iq>ijilt:(l, Init it )icuul in 
tho Ujvi-iitiiial Coun in MlTJ^ ul ihib yu,ii jiiil ibc 
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were, in nu extreme case, carried \o its logical conclnsion. 
This Will hccomo evident a little' laten Both railvi-ay and 
canal ciisrs must be considered^ as the principle to be applied 
is the same, the re^^rettable feature being that frequently 
conflict has arisen which might, to a great extent, have been 
avoided if the cases had been considered collectively instead 
of an artifleiaV line being drawn between the two bodies of 
cases which had no foimdation in fact or law'. As the cases 
have been differentiated, we will direct our attention first to 
the rating of canals, particularly*as the recent case was a 
canal case and it raised scvcrfil points of great interest*^ 
Earlier cases were reviewed and considered, and appaiently 
we aic as far from a solution as \vc were at the time when 
the problem first became acute. It indicates once again 
how great is the reluctance of the Courts to interfere with 
those whose duty it is to concern themselves ’with facts. It 
becomes so difficult to sever law from fact in rating cases 
that a too scveie raution has only resulted in a total mis- 
understandiug as to the principle to be adoj^ted in certain 
cases. Tim Courts have directed their attention solely to 
the piinciplos themselves, and as they contract or expand 
according to the conditions affecting the area over which 
some system is to he applied, the decisious of necessity are^ 
conflicting and confusing*^ Yet in the absence of some 
legislative enactment or authoritative pronouncement from 
the Bench, assessment committees will continue to be in 
doubt as to what principle should be adopted in fixing the 
rateable value of railways and canals, and parochial autho¬ 
rities wiil continue to wage their conflicts in a wild en¬ 
deavour to adopt a system which shall at least be to their 
own advantage, though it bo to tho disadvantage of other 
parishes and the company to be rated* 

* /.tidy Liverpoai Caiful {mpt'a). 

* 'fhe Ais^jpt^nt Can (L. U, [10 2 K* B- 859I aEftifds a remark^ 

ablti illubircLiion of this dl0culty. 
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Th6 present confusion finds its origin in the difiicuUy of 
applying the Parochial Assessment Act 1836' to rail^^ay3 
and canals* Whetlier it was at the time the Bill was con- 
sideredj that railways and canals escai»c<l the special atteti' 
tion of the Legislature^ or it was tliought that they did not 
require any special provision {wliichj even bearing in raiiid 
some of the recent legislative enactments, seems to 1)C im¬ 
possible) will never be known. Certain is it, however, that 
they received no special consideration, and tliat from their 
very nature they demanded treatment substantially different 
from anything contained in the Act itself* 

The case of R. v* in:j.y be said to have 

establisiied the parocliial principle* It was there held that 
the canal company was not to be rated for a part of tlie 
whole amount earned along the whole line of the canal in 
proportion to the length of the canal in tliat parish, but they 
were to be rateable only in proportion to the net profits 
earned m the parish* Baylcy, J., said, Where there is 
a long line of canal extending through different parishes, 
although the money producetl by the tonnage collected in 
all the parishes constitute one common fund out of which 
all the expenses are to be borne, still the proportion which 
|hose expenses may bear to the tolls collected, even in a 
case where the rates arc the same along the whole line 
of the canal, may vary in different parishes,” This stales 
lucidly the basis on which the parochial principle is founded, 
but there is one feature of the judgment on which emplinsis 
must be laid. It is obvious that the Court foresaw the 
difficulty which might arise in a case where each part of a 
canal varied in tlie amount of profits earned, “ If a canal 
runs through six different parishes and ttiere is the same 
traffic through the whole line of the canal, every part of 
the canal will earn an equal part of the tolls*” 

^ 6 & 7 William IV, c, 9<5 h 

■ 7 13 . & C, Zj 6 . 
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In the c;\sc of R. v. the paroclunl principle was 

adopted, and to some extent extended. I^ord Demiian, C.J,, 
in the com se of his jlid”iLuait^ referring to the deduction winch 
should be in ide fioni the j;ioss receipts in the parish of 
Wokinf:;, said that, ai the ne O'-ary rejiairs and expenses 
^-vere found to !)e etpud thion^hoat the line, the proportion 
to be deductetl was to 1); asccrlnined by a uiilca^^e calcula¬ 


tion. This implies that, had the repahs amt expenses nut 
been uniform, it would have been proper to deduct the total 
a mo ant of repairs ni the particular parish,’ In the case 
of the Oxford Canal Company this was further emphasised, 
Litlledale, J,, ohservoif^, ‘"The (>aitks in one parish may 
require more iLpiu tfi.m m anoihei, /ir there may he locks 
whicli lequiic heqnent M’pan ; ''O that U may happen tliat a 
;^iveii pait of a camd may \icld no ]n'ofit whatever/* " This 


sin^^ests the <lifticulty \n1ucIi sotmer or later has to l>e met in 
the application of the parochial principle. If followed to its 
loi^icai conclusion, it ine.nis that if any branch of a canal 
or railway be unpriKluctive, uliatever purpose it may fill in 
feeding the tnain lim," of the raTia! or raiKvav, ratealde value 
ceases to exist/ In other words, if it be applied con- 

ti’ibutive value must in no s^'iiRc he considered, and each 
parisli must he assessed onl) on lIs p.aiticular prolits, ccas^ 
ing to be rafcable if at any lime expendilure becomes greater 
than the receipts. Ibit this ^rouM lie antagonistic to the 
whole principhi of rating, it would strike a deadly Idow at 
the ** hypothetical tenanlf* it is in violent distinclioii to all 
the decisions on tlie Parochial Assessment Act it has 

never been recognised, and it is a conclusion which could 
not seriously be urged. 


' [iSiSl 4 .V t'i. L, .U 50. 

“ TI)C |iinic»(>k iti^pItLa fn V ulwrtys in n nininlM.*] nT fnsis. A', v. 

ApfJiUn Uitii Saitih iVcshni kAitL^Hty CtWf/'^.iffy i ijn IS, ; A', w 

Gti'ii* iV^'^Uru Kiiihjiiy L'ofjf/iiJty t[iii46| 6 i}. B. J75J. " 10 li, X <J. l6j, 

^ Tlii^ w,i’s the iliJlik^ully 1 livr^i^jnjil Ouml in the rt-ctcTl 

cavj of ibe Lenls arut Livtnini^l VvluhlI They io a^nsickr haw 

an .f^scsinKnt should Ijt ^uiivud ,il ii^ a case lln: Udaiicc a inbiiiii unti. 
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This is the obstacle which prevents any total adoption of 
the parochial system, and yet, if it is abandoned, it nnder- 
inines the ’whole ba^sis tif rating. There appcriis to be no 
vvay out of tlic difKieiiUy. If it is adopted, tlie Couit nnisL 
say how a minus rjnanlity is to l}e dealt udth in a parish 
where expenditure is f^reater than receipts. How can they 
do this and still remain faithful to the p.iroetiial principle? 
If it is departed fitmi il means the introduction of some 
otlier system which only (inds expression at a time of difIb 
cuky and wliich is lecognised as heinf^ less suitable tlian 
the system ^^liich it is attomptin^^ to assist. Contribiitivc 
vahiOj of nccesisity, becomes the criteiion of value, and this 
means ftm adoption of the mileage principlu, vhicli has 
already been declared to be improper. Nfi such lempfjrary 
evasion is possii^Ie: either some really comprchLiisivc selieme 
inu&t be adopted and the j^tuoclii.d puneiple destrojed. or 
a palish must, jf excepti^mal circnm'Ntam es exist, cease to 
be rateable, which is a twltidh} Hi! dhstaJitm. Of course, a 
fictitious value and a JicLilious rite may be ^nen to llie 
pro]>erty, but this is very imitesnalile and <ertamly (opposed 
to the spirit and the h tu.r of r.Uin^ law. 

The case of R. v* Cfnvjj/n? ('*r,}ipiiny ^ ua> a depaihsre 
from the trend of the earlier cise^, and reverted to the 
application of the mileage principle as opposed to the paro¬ 
chial prijidplc. It was tlicrc held that, in assessing the rate, 
the expenses of repairing and maintaining the locks and 
works of a canal in a paiticidar parish shonld he spread 
over the ’whole waterway, and that an apportionment should 
he made of the total expenses of the enlire canal and a 
certain proportion taken to attach to the parish \^hefe the 
rate svas to be levied. Lord Campbell, CJ., fidlowed the 
earlier case which he himself had heard, and In the course of 
bis judgment he used the following signific.inl words: “In 
controverting this aiitliority^ reliance was placed by the 

1 [iS59l. 1 K- & t;- 572- 

^ Tilt: jiui^nn;nt jei A\ v. GrJtti trisft-m Covi/iwy (15 Q. H. 1085), 
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counsel for the appellants upon what was said by Bayley, J., 
and Littiedale^ J., in J^c.x v^tThc Oxford Canal Company^ as 
to tiic expense of repairing: tlie banks of a canal having to 
be deducted as local. Cut those very learned judges do not 
then seem to have had 111 contemplation important special 
works constructed necessarily for the use of the whole canal. 
If there were an aqueduct created to ean^ a canal across a 
valley, the annual expense of repairinj' it might very pos¬ 
sibly be greater than ttic whole of the gross receipts from 
the trathe on the canal vvitliin the parish where the aque¬ 
duct stands. Shall it be said that tlie canal company is 
not liable to he rated to the relief of the poor within this 
parish? If nob tlie ratepayers are damnified Ijy canal 
passing through (he paiisli; for thcreh)' the number of the 
poor to be relieved may be increased^ and tlio property 
rateable would cevtainh' bo diminislicdj far the land occu¬ 
pied by the canal wliich was before rated would cease to 
be rateable. But no injustice or inconvenience seems to 
follow from saving that such expenses are to be deducted 
from the gross receqds of the ^\holc line of the canal or 
of the railway/* 

This shows an adequate appreciation of the difficulties 
which may arise on the application of the parochial system, 
but it leaves untouched the greatet difficulties which would 
arise on a too rigid adherence to the mileage principle. 
The Jearued judge realises that the parochial system must 
in many cases result in great injustice and considerable 
doubt, but it is difficult to follow the distinctions draw'n 
between expenses which are local aii<i expenses which aro 
gencrah Whether the sulqect of the repairs be the banks 
of a crmal or an a^iueducl does not appear to matter, as in 
both cases expenditure is necessary in order that the canal 
may continue to earn its profits. It is as necessary to the 
maintenance of the canal that subsidences of the banks 
should be remedied as that a tunnel or aqueduct should be 
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repaired* There is no mlriiisic difference in the subjects 
themselves, niid ilie whole question is reduced from that of 
material to that of anifnint* What was really said was 
this, “If the amount l^e small it should bo considered as 
a parochial expense, if heavy it should be viewed as an 
expense * other than local' and consoqueiitly to be deducted 
from tlic gross receipts of the whole line of the canal.” But 
this means the adoption of the mileage system in ioto and 
the abandonment of the parochial principle if the cases 
already decided arc to bo taken as constituting the only 
alternatives open to assessment committees, 

'The decision in this case is consistent with the case of 
R, V* 2 'he Crciit Wc^^iern Kadiviy Cumf^any^ which was earlier 
decided by Lonl Camjihelh and it may not he out of place 
to refer briclly to his juJgmt’iit* He was^ of course, refer* 
ring to railways, but it meant the application of the same 
principle and the consideration of similar facts. He said, 
“How, then, are tlm deductions from the total gross revenue, 
which constitute the difference between it and tlic total net 
rateable value, to be apportioned so as to arrive at the actual 
sum which constitutes the rateable value of tlic two-and-a- 
half miles?” There is no difficulty in giving the first answer; 
indeed, principle and authority leave us no option. It must be 
done by acting on what is called tlie parochial principle* We 
are dealing with a parocliial question, with one in which the 
interests of the several parishes on a line of railway are quite 
distinct. We are to ascertain what expenses arc incurred in 
earning the gross receipts on the Iwo-and-a-half miles, what 
charges, parochial or otherwise, they arc liable to. wliat is 
fairly to be deducted for tenants' profits, and so on ; the 
same process in kind is to Un gone througli with regard to 
the two-aiul-a-half miles as would be with ivgaid to the 
whole line, if that were all in one parish* Tliis principle 
does not preclude a consideration of ch.argcs and expenses 

1 15 Q* R,,at pp, itiSg, 1090, 

4 . 
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wherever avisini^ iacaUyj which arc necessary for keepin^^ 
the subject of assessment at the value which is made the 
measure of that nssessineiit/' ^ Thus the parochial prin¬ 
ciple was adopted with appnwa), because “principal and 
authority"’ left no option; but at ibe sauu’ lime the mile- 
n"o system received a blessiej^, ami the conflict]on became 
complete. There is no met hod, prfiper ami snffk icut^ by 
which those called upon to consider the principles can 
eRcai>e from these labviiiilhinc <bliicnlties. It appears to 
be an easy and effeclivc system to take into considciation 
" charges and expensL-^? wherever arising locally ” ; but 
it follows, or Hi'LiSKiUth' ret, that there ninat bo a ivadjnsl- 
merit of paiochiai values. If, as is suggested, alf the ex¬ 
penses arising in a parish :ii\; not deducted fnnn parochial 
rccciptSj but, as contributing to the oainings every^\hcrc on 
the canal or raihvayj aie set fiff against the gr<iss joceipts, 
tlieji, in fiiicJi a ease, the parodnal prjncl|)le is avoided and 
the company to be rated lias evi ry right tri raise objection 
to the amount of the assessment value. An I'scelleiit at¬ 
tempt was recently maefe In the Lecth mtif Livaforl Cumtl 
to intlnre the Court to sanctifui a lle^^ principle which 
it was contended would ellminuto much of tlie present per¬ 
plexity and doufjt. The Lb>iirt, houever, refused to consider 
the general qiieslioUj and followed Lonl Campbell in re¬ 
fusing to rule that all expenses aiising in a given parish 
should be deihinted bom the receipts in the parish.^'® Thus, 
not onl}^ is the position stdl iiinmproved. It has become even 
less certain, and there appcaislo he no immediate prospect 
of anything more delinite. Something will sooner or later 
have to be done* lint what ? 

b\ WVNDlIAM-JiROWN, 

* .See ihe at Ltnuhn mul ^rt^tert} Nuihauy Un^borm 

^|rS7ol, 34 J. \\ dj4), J Sujirit, 

3 The G>uri Uj Th^ ati,i N&rih i^aiiway 

V, //(Tj/ijri/f f[T^ 70 ], J4 J. F.Ji* 
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IV*—riTT, Tin: YOUXGHR, AS A BARRISTER* 

T T has bcon iha ]>rivi]o^E' ipf the Hoaoarahlc Society of 
Liucohv^s lini to in cl rule amonj; it^i members many 
men who have become <lisliii^oiished staLesriiem Among 
tljc most eminent of the iinzncs wliich have been inscribed 
on its books is that of tlie younger Pitt, Tlie rapid political 
success winch Pitt attained early diverted his attention fiotn 
the practice of the law to tlie House t>f Cominous, but there 
can be no doubt tint, if he had lenmined at the Ear, he 
would have seen red a bnlliant career* \\\\h his appoint- 
incnt to the i^ftice of Eluun'eKor tff tlie [hvchequei at Die 
age of tuenty-tliive, bi^i legal Career came to an endj i>tU 
he thd not lose his ini^ lest m ilje [Utde'-slon* He long 
kept lip lus conni-ctioii uith llu: W estern Circuit* of which 
he was a member, and Ltnal Stanhope relates thatj after 
he w'as Minister, he continued to ask liis old circuit friends 
to dine with him, treating them uitli the r>lil cordiality and 
kindness* At Pitt's instance :m annual dinner took place 
for some years at Richmond Hill, vhicli wa,'T att-ended by 
Ltu’d ErskiiiCj Lord Rcdcsdalo, Sir WilHani Grant, Mr, 
Lcycoster, Mr, Jekyll, ami other prom in cut lawyers. 

Lord ]jii>ngh:iiii, in the chapter of reminiscences whicii 
Jic pii]>Iishcd under the title of Raiilhri^fUts ttf n Dtccastd 
Wi'hh Jntis^Cf gives an interesting account of PitGs early 
life. The fulmc MinisUr lived with St. Andrew^ St. John, 
afterwards Lord St, John, in a double set of chambers 
witliin the same outer door, in Old Jhiildings, now Old 
Square, Lincoln's hm, It was while residing here that Pitt 
made Ins lirst in public speaking* Pitt had often 

practised speaking as well as composilioii under the super¬ 
intendence of Ids father, but he w,i5 dcsnoiis tjf tijung how 
his voice and liis uerves would stand tlic test of a public 
assembly. Putting ou a maskj as was the mode in those 
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days, he went^ accompanied by St. John, to one of the 
numcrovis debatinjr places of tho time. Brougham sug¬ 
gests that it was Mrs. Cornelly^s t?iat w'as visited by the 
future Minister. There Pitt made his hrst essay in oratory* 
withj it need hardly be said, the utmost success. St. John 
used to say that Pitt from the first had a special hkiug for 
legal discussions. He was a regular attendant at the Court 
of King’s Bench, and used to dine afteiwards at a law dub, 
as was the universal custom at that time among lawj^ers* 
At dinner he took the most unceasing and lively interest in 
all the professional conversation of the table, The hour of 
the dinner was four, and the bill was railed for at six, and 
after dinner all departed to chambers. The law clubs have 
long given way to the West End cluhs—'an innovation that 
Brougham regretted, because it deprived the young lawyer 
and the student of the benefit of hearing cases and points 
that arose in the Courts familiarly discussed by lawyers 
of experience. In Pitt, having become Motnber of 

Parliament for Appleby, joined one of the clubs near St. 
James’s Street ; but it was his habit, even when he dtneJ 
at the W-est End of the town, to come back to Lincoln's 
Inn early? enough to make sure of getting in before the 
wdeket was sliut at twelve o’clock. He did not go to cham¬ 
bers, but to Wiil's Coffee-house, which was situated within 
Lincoln's Inn, and which was, by order of the Society, 
closed at midnight. There Pitt sat down with a nc\vspaper, 
a dry biscuit, and a bottle of very bad port wine* the greater 
part of which he finished cold, whate^''cr he might have eaten 
or drunk at dinner. 

Pitt, as might have been expected, joined the Western 
Circuit, His father’s old connection with Bath, and the 
family pyopcity in Somersetshire, naturally influenced him 
in making his choice. Among those w^ho were contem¬ 
porary with him on circuit were William Grant, afterwards 
Master of the Rolls, John Freeman Mitford, afterwards Lord 



PITT, THE YOUNGER, AS A BARRISTER. 


53 


Redesdale and Lord Chancellor of Ireland, and William 
Adam, afterwards Lord Chief Commissioner of the Scottish 
Jury Court. It is inltTcsliiig to mention lliat he hUed the 
post of" Recorder,'" an office in %vliich he was succeeded by 
another future statesman, Tierney, tie described his first 
experience of circuit in a letter to his inothcr^:™- 

“ naacHnsTKR, 

Aif^^ust 1780. 

**■ Voii will be f^kid to have early information of my liavini; 
arrived pros|K‘roii^ly at this place, and taken upon me the 
character of a lawyer. ! have indeed done so, yet no cjlher- 
wise than by eating and drinking with lawyers; and ho far I 
find the oircuiL perfectly agreeable, 1 wiite this in the inormng 
lebL 1 should not liavv time after. Tlicre h not, to he sure, 
much probability of my being oveiivholmeti wuth business, but I 
may pijs^ibly have my time Ailed up vilh hearing others for the 
remainder of the dayK . , . My gown and wig do not make 
their appearance till two or three hours heiire, as great part of 
the morning is taken up hy the judges going to church, where 
It docb not isemi the etupietto for counsel to attend,'^ 

Pitt did not receive many briefs on circuit, but he showed 
Ids ability in what work he did. At S-disluiry, in the sum* 
nier of 1781, he was cmplLWcd by ilr. Samuel Fetnc as 
junior counsel in some bribciy causes that had rtsultc<l from 
tlie Cricklade Election Petition. There are reports of two 
speeches that he made in these causes, but neither report 
extends to tnore than a few lines. In giving judgment on 
the point wliich the second of these speeches involved, Mr. 
Earoii Perryn said, tliat “ ^Ir. Pitt's observations had great 
weight with him,” It is also recorded that, while acting as 
counsel for Petrie, Pitt received some high compliments 
from Mr, Dumung, the leader of the Bar. Nor was this Ins 
only exhibition of capacity as an advocate. I remember 
also,” w'rote Mr. Jokyll, one of his brother barristers on the 
circuit, “ that in an action of crliiu con. at Exeter, he mani¬ 
fested as junior counsel such talents in cross-examination 



54 


PITT, Tire YCJUNGliK, AS A nARR[STER. 


that it was tho universal opinion of the Oar that he should 
have led the cause.” 

In London Pitt was cQually assitUioiis in Ills attention to 
his profession. Mr* Justice Roeke used to relate how Ihtl 
had dangled several da\s with a junior brief, aiid a single 
guinea fee, waiting till a cause o{ tio soit of importance 
should come on in the Conit of Common Pleas. On another 


occasionj on a motion for u Habeas C'orpns in thw case of a 
man who was chargeil with murdei, in the Court of King's 
Hench, Mn-Pitt made a speech which excited IItc admira¬ 
tion of the Bar, and drew down some words of praise from 
Lqv <1 iXfarT^iTekh lie was retained as junior to HrsUine it) 
the case of /\*rv v. IJaic Didlky. IJiulley, who w:is pro¬ 
prietor of tlic .\foy}iin^ was riiavged with ])ublishing 

a libel* an<l Juskine oi)t;oued an aci[uillal agLiinsl the sum¬ 
ming up i)f Lord Man>rteld. Broughatn hints that Pitt was 
not inijiressed hy his leader on tins occasion. 

It is evident that Pitt, as a }oung luiiristcr, was forming 
decided opinions about those with whom he came into con* 
tact. He took a strong djshke til ^fr* Justic'e Ijiiller* an 
able^ but domineering, and almo.^l luiital judge. Lord 
Mansfield, when be retired from tlie post of Lord Chief 
Justice, tried to prevail on the Mmistiy to sip]>Qint Jiuller 
as his succcfj&or, ‘Mbit Mr. Pilt," says J^roiighain, “while 
at the Bar, had seen things in that able and vmsciupnlous 
magistrate, which made him resolve that no such irdbcliou 
should fall on the Hnglish HLiichd' The piiiicipal cause 
of offence in Buller was Ids conduct in a trial at Bodmin, 
affecting the political rights in one of the pocket boroughs 
of the Buller family. Huller, w-ho had presided, had shown 
undue partiality for his own connections, and had disgusted 
the young harrisler, who was rjuietly taking stock of the 
judge’s behaviour. Thmiow pretended that it was he who 


had secured the appointment of Kenyon, and declared that 
he had ^Miesltated long between the coi rapt ion of Duller 
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and tijc iiitcmpcraiicii f)f Kenyon.” Eut it was Piltj and 
iifit Tliiirlow, that had ofKrtnallv prevented the ajjpotnl- 

niL'iit (if HulltT as Loid rhief Jm slice. 

It was, in great lucasiue. to the early friendship of Pitt 

that Richard Pepper Arden (med his great success. It 

is related by Jaines Grant* that Pitt auil ArJun became 

acquainted Ihnmgli llic accidenial s uciinsstiince of their 

occupying cliamhtTs on the same staircase in Lincoln's 

Inn. It was by Pitfs inU'iesl that Arden was created 

successively Sohcitordieneral and Allorney-Gencral, and ii 

Pitt who in ide him Master of the Rolls in and 

secured liis elewition to the Peera^'U as Lord Al van lev. 

' ^ •¥ 

In r^Mi Ihtt's attcMition was tmnc'il for (’ver frmii the 
f^ar by his appoinliiient In thc’ olfiee of PhnneeDor nf tlic 
J^^clieqner. U is ptohd»le I bat if be had continued to 
piactrse, he would have become one ol the ornaments of 
bis profe.^suin. f^ord Cample 11 soitl that he had lieard 
much specnlaliim as to tin: probable success of Hie votingor 
Pitt, if lie had renuiieed at the Par. " I tiiink/’ said Lord 
('anipljell* that it must liavt^ been sjdemhd : lint* unless he 
had exhibited greater variety of manner, and ii more faimhar 
acquaintance with the common feelnigs of nianhinih it never 
could have appioachcd tluit of Lrjiil I'Askine,” lie goes on 
to add, with regald to Pitt's life long rival* that !'"ox, in 
aiguiug tjne&tions of lau^ at the hial of iTastings, excited the 
astonishment and adiiiiratitjn of the judges^ and he ex[ire^ses 
the opinion that, in every branch of forensic practice. Pox 
would liave been supicme. 

Pitt became a bcnclicr of Lincoln's Ima arul his name 
crops up ill the ciuioiis and rather interesting case of 
I'hc luir! vf R^^'^s^yn mid v. JodtilL n\ 

Campbell’s Reports. In tliat casi% a IvnusLer of lancoln’s 
Inn, who bad not paid lus commons and other duos* was 
sued on the bond which ho gave to the Society on Ids 
being called to the Bar. He objected to pay, because 
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he was dissatisfied with the manner in which benchers 
w'ere elected, and with the management of the affairs of 
the Society, Scarlett, wlio appeared for the recalcitrant 
barrister, said that Atr* JodicU, who Imd given much atten* 
tion to the subject, found that the benchers, generally 
called The Ancients of tlie House/' were actually the 
senior members of the Society, venerable for their years 
and their learning; while the bencfiers had of late years 
been inexperienced young men, many of them nncormected 
with the law\ who were piofcrred by polilical influence. 
This lie considered such a change in the constitution of 
the conned formed by the bciicliers, as to render their 
orders a nullity^ and to disjajnse even witli the payment 
of the ancient dues of the Society, which wi:re now, lie 
said, so liable to be abused. Sir William Garrow, the 
Attorney-General, in reply, observed that the Society had 
had the honour to have tlic laic Mr* Pitt and Mr* Perceval 
US benchers, and that Lord Sidmouth, Mr, Vansittart, and 
several other eminent politicians were so then, but they 
had all been called to (.he bencli on being ap]>ointed to 
the office of ClianccHor of the tlxchetinerj or some other 
high situation in the law* 

J, A* LovaT'PraseK* 


V*—FOREIGN LIMITED COMPANIES OPERATING 

IN SPANISH^AMEHICAJ 


T he last occasion on which formal conclusions were 
adopted by the International Law Association was 
at the Congress which met at Berlin in the year 1905, 
when the draft Intei national Code received your approba¬ 
tion* I may say, in passings that Art, 8 does n6t offer 

* A Paper presented in ,S^anisti \yy ;^^r, ^YyntIhr^ln A. Bcwl*s, BatrLitcir'at'Iaw, 
the Ijitcrnatioiml Law A^Kiatiun Conftrcncc al IVtoJikidj Octubcr, 19^ 
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sufficient security to a foreign Govcnimcnt that a partic¬ 
ular company or association has been validly incorporated 
with a lawful object in its country of origin svhen it 
treats the mere pioduclion of a ccriificate of a notary 
public as conclasivo evidence that the company has been 
duly incorporated, At the present time those countries 
with w^hich this paper js more iminodlately coiicevned 
r^rquiie further evidence than that, vi;r.: the corroboration 
of their ConsubGenE'ral sometimes foitificd hy the 
btteno of its diplomatic agent. Tn iiiy view this further 
formality must still be regarded as hkdy lo be demanded 
in any future iiiteniational eonveJition on the subject. 

Theie has been nuicb discnssiim among jurists as to the 
legal effect of tlie niithorjsatiou of a foieigii conipaiiy, or 
lather of its iceogniLion ]jy the Slate where it proposes to 
o]>erale. According' to the paper read by Sehor listanislao 
S. ZeballoSj which appears in the Jinn'mil du Dn^U Inkr- 
natioiiiil /VAv, \'oh XKXllIj t!io pttsUion con tended for by 
the Argentine Government in tlie affair of the IJank of 
Londem and the River Tlalu in 187b, was that the local 
laws of the province of Santa Fe had given exi^,tence to 
the bank which was in fact a bank founded and opeiating 
in London. The Note to the British Coveriuiioiit said, 

Lcs peysonnes juriditjiucii doivent cxchtsivaficiU hjir cxiiUncc 
u III hi du ptiys tpti ks auiorint; ctj pay cvtii^i'iptaUj dlc^ nc 
sont ui nalhnalis, tii 

1 doubt very much whether this doctrine, which docs not 
seem to have been controverted at the time b}' the Brilisli 
Government, vvould bo supported b}' many States at the 
present date; and it may be mentioned that this argument 
was not necessary in ordci' to substantiate tlic claim made 
by the Republic of Argentina that the bank was bound to 
conform to a law of the State of Santa Fc, which directed 
local paper obligations to be converted into gold cbliga* 
^tions* It is well to remember that the above doctrine was 
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funncrly supported hy most of tho loLidiiij^ jnvistSj fuit has 
been aljaiidoned l>y the more rercEit jurists, altliou^h it is 
still sancticiuod by some of tlio Codes of SuEitb Atnerica, 
surli as Bolivia and Cbilo, wliah attribute tliis lei^al exist¬ 
ence to the Decree of the riovcrnincnt authoiising the 
respective compauit's. The t'i\il ('ode of tlie KepubHc 
of Mexico says (Art* 30), “ No assoeiation <^r corporation 
possesses a juristic tadity unless it is Uftally authorised or 
peimitttxl/' and article applies to foreign 

companies. 

But in trutli the couipany is idrLady in existence iu the 
form autljoriscd by its State of oM;pu, ami wliat is done by 
the country v'herc il desires to function, is to rtcai^^nise that 
le^al oxisteiice for the [uirpo-.eri and effects of the local juris- 
dietion and adininrstralum. The contrary is the ea^c as 
te^Lirds National companies, which are conMituted in all 
countries under the ftjini of an iueit entity, s\lMch only pos¬ 
sesses actual hfc Ijy viituc tjf authorisation, recognition, 
or licence i>f the executive. From this trmo they bocOTue 
juristic entities* On the other hand, fnreif>u companies 
hdve been iecof,;]n'’ed by the fact of coiitiacts beinj^ per- 
nutted liy con\.-.[j(Ujdence, by the jiro^isiuns of intcinaf lonal 
tvcdliea (Uid by tlic universal pci mission to litij^atc in I be 
local Courts* It should be vein umbered that in the Re¬ 
public of Ar^^eiitiiia and most other States "‘treaties made 
with forei;<ji Ptmeis arc the supreme law of the Nation 
(Art* ji of the Constitutionb 

The iff DiHnkiL^' 

4 

Students of Intcrnatioual law have ever to remember the 
distinction which exists between the t\vo mcanin^fs in wliicli 
the uoul ^Nloniicdis ustd, a difference wldeb is well de¬ 
fined by the Civil Code of the Rujuiblie of Chile, which 
says (Arts. 60 and GiJ, *‘J’o/j/avT/ domicil refers to the 
terrUory of the State in geiierab * . * * The constitution 
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and effects of tlic politittrl domied pertain to International 
law. Civil doiniril rt for^; to a ctaLaiii part of tlic tciiitory 
of the Slato/' In tlie case of a National oomjuiny all 
States require the cisil domic 11 to he iWed and named lu 
tile constilntive ijistniineiit, ami this ftutti fixes the com- 
peictice of the ("omts of [notice, tin- lineal rrspfmsihiltty of 
tile eptablislimeiil, and the 1a^^ Ik winch is deteiinincil the 
liability to third persons for (‘ontr.icls made or foi wrongs 
suffered svitMn the jnrisdiclion. 

TJtv Tn-iify of fttiiUvtih'O. 

Ill the year iM,Sq n jvin.ii kulde ad^.mev towards nidformily 
was made i'y ila' Ki pnMics of Ait^eiitina. Chile, rara^ca}, 
Hnh\M, IVni, Iha/d, ami Cre^pia}, ju the 'I'rualy of 

Moiiteialeo oji Intel national t'oumieivml law, a treaty of 
the hi^iust iinportiiuce, wliteli aimed at solidifying tEte com¬ 
mon aspirations of llio>e count nos, a-? <-\prcssed thereby in 
tlie following lerTTi> : — 

Tivu: U. - Assia t vrroxs. 

j\rt,,|. ** The contract tuf Assneialioa is gownied, E>oth as 

tit its hirni and the juridical relations between tin momhers 
and between the association ami third j^ci'^onst Iw the law 
of lire country in winch the a^sociiuion has its commercial 
domicil. 

Alt, 5. Associations which ]]a\c tlio character of a 
juristic jH'ison, shall he governed by the laws of the connlry 
tjf their doiiii<’iL TIkw shall ipso ftiiio he rtcogniscil as such 
in the Slates, and qiialihed to exercise civil riglits therein, 
and to promote tluir recognElion before the tribunals. 

Ikit for the pcrformaiico nf acts comprised in I ho olqcct 
of their iii^litnlion, they shall be sul>jecl to the provisions 
cnactcil in tlie Stale in whicb they purpose to realise them/' 

Art. b. “ 1 hunches and agencies wlucli are formed iu a 
State by nn association which is centiefi (rooted) in aiiolhei 
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State, shall he deemed to be domiciled in t!ic place in which 
they function, subject to the juiisdiction of the local autho¬ 
rities in ail that concerns the operations which they effect,” 

Al t. y* ‘‘ The judges the country in which the associa¬ 
tion has its legal domicil, aie competent to have cognisance 
of the actions, which arise between the members, or which 
are commenced by third peisons against the association. 
Nevertheless, if an association which is domiciled in one 
State, effects oiieiations in another Slate, which give occa¬ 
sion to legal disputes, it can be sued licfore the tribunals of 
the latter,” 

Art, J5. “The judges of the commercial domicil of the 
insolvent are i:i,nnpctent to have cognisance of the bank' 
rnptcy proceediitgs, although the person declared bankrupt 
casually pcifovnis acts of commerce in another Nation, or 
maintains therein agencies or branches wjiich act on the 
account and responsibility of the principal house.” 

Art, 36. “If the insolvent has two or more independent 
commercial houses iu different territories, the tribunals of 
their respective domicils shall be competent to have cog¬ 
nisance of the bankruptcy proceedings of each of the 
houses,” 

So that this Treaty speaks in two or more Articles of the 
commercial domicil, a term which is not generally found 
in the Commercial Codes, in others it speaks of the legal 
domicil, then again of the separate domicil of branches and 
agencies, no donht meaning thereby the civil domicil. 

flow companies 

In order to ascertain the juridical position of foreign . 
companies, it is necessary to attend lo the mode in w'hich 
they function, as there are at least four different modes. 

FirsL —The company remains entirely wdlhin its country 
of origin, carrying on trade by means of correspondence and 
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casual agents: a right which is conceded by alJ civilised 
countries without any special laws or psovisions, although 
in Art. 285 of the Comjnnrcial Code of Argentina, and in 
Art. 2Q9 of that of San Salvador^ the riglit is expiessly 
conceded.^ T do not propose to further this mode, 

Second inode* —By its constitutive InslnimcnL or under the 
authority of proper rcsnliitions* the company fixes the ad¬ 
ministrative centre of its business in a foreign country. Tt 
is clear that this does not involve a change of nationality 
or of political domicil ; for the association is the creature 
of the law of a tletormined Static a law which is c oniined 
to nationals and which has no power to authorise foreign 
associations. A society which is constituted in one country 
is an entity which diffois in iftio from one constituted under 
the law of another country, as regards inauv particulars 
whicli relate to the members inky sc, and to tlic assticiafion 
as possessing rights or as subject to o 1 >ligations. For ex¬ 
ample, as respects the rights of married women, of minois, 
of the minority of shareholders, oi the powers of tlie directors, 
there exist important differences bet ween the British law ami 
tliai of the Republic of Argentiniu J’he junspnidencc 
of the Courts of Justice dilfers also a-^ regards the powers of 
the company itself and those of the directors towards tlie 
company. 

When, therefore, the administrative centre of a company 
is lixed in a country different from its country of oiigin, 
neither its political domicil nor its nationality is changed; 
but it docs adopt a new civil domicil which it did not before 
possess, and to that extent becomes subject to the laws 
^thereof so far as they do not refer to status or legal capacity. 

T am aware that there are opinions of ceilain jurists to 
the contrary, among whom figures Professor Nfanucl Torres 
Campos in his Eicmciits of Privak Inkrmitoihd LaWf p* 370, 

* Sec, too, the Ctimmerciftl Cotlc CtilM, jVtL 1 $. 
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wlierc he says; ** The nntiaiialhy of an association is dc' 
tcrmiiied by the seat of tlie associatKai, and the principal 
cslablL'ilimcntj that is to the cciiti'c of operations fixes 
tlii'; seal, which may be different to that eslablislitvl by the 
ctmtraet of as.sociati[>n/* It is not in my view possible to 
separate natiouaHty and political domiciL 

iiy way of folkmin^ ont this concept in the case of a 
company formed in a foieign country for functioning in 
ArgfiiLiiiaj the Comniorcial Code m some circuinstances 
treats it as a natioiKii Cfunpany* In all probability there 
would exist a <lcsjiv to avoid the inconveniences of the 
Argon It no law in tlie matter of taxed iom Art, 286 says 
(it is in truth an ohst me artirlel r '^Association'^ which 
are constituted to a foreign conn try fur tlic ]>iirpose of 
carrying on their pnncipil trade in the KepuljliCj with the 
greater part of their (‘[ipitals raised thereiiu or with their 
central directorate and memliers meeting therein, shall be 
considered national associatiojis for all purposes and subject 
to the ]>iovisioiis of tiiis Code/' 

Tlje ft^llowing ]5rovisi<jiis of tlte Cominercial Code of San 
Salvador are very similar, but ^\idcr: " AssociEilhuis \\bich 
propose to become constiluted in a foreign countiy, but 
which must have their d;»;iiicil in tlic Republic, and exer¬ 
cise then principal {operations therein, shall for all ]^urposes 
be <lcemed to be national a'^sociations and subject to all the 
provisions of this Code/’ (Art, 300.) 

These Articles provide a more couveidcnt remedy than 
that adopted in France for avoiding an evident grievance, 
as certain foreign companies which were c[>nstituted abroad 
for avoiding the liscal mcoiivenicnces of the I'rench law were 
held to I)C mill and void, I refer particularly to the com¬ 
panies which were hninded by M M, Hoilavillu and Rochette 
respectively. 

It is unnecessary to suy that foreign cornpanics which arc 
formed foi the purpose of effectuating illegal operations. 
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whether in breach of the principles of public order or of 
morality or of a sjiccial law, ^iil be treated as void 
associations in the country of their evil opera I ions, 

77ic I'hirii attJ nuhh'\,— 1 cannot do helter than 

repeat the 8th Article of the Treaty of MotUevideo, now 
adopted by so many Soutb Aniei jcan Stale‘s, as it einhodics 
the principle of the sectmdary ov civil domicil; or alliT- 
iiativclyj tlie brunch or ai^ency is le^^o^led as havin^^ a civil 
domicil; and finthcr, if thiaa^ is more than oiu' lirruich, each 
branch is rej^arded as having a civil d<nni(al fff its own. The 
Article runs as follows: rwanclus and agencies formed m 
a State hy an associalieu which is centicd in another Sl,tte, 
shall be deemed to be d<eniciled in thi place where they 
fnnetioii and subject to the jnri'^diclitfii of the local anlho- 
lilies m ail that concerns the ojieialjnns wliieli they c.nrv 
outd^ 

Ii folhsws from this, that an association nia\ have more 
than one civil domicil in a Slate, and in this case Iciral 
pioreedin{:is may bi' taken in any one of than, unless tluw 
concern matters which have spt‘<o-il 1 elation to one only 
(>f such domicils, 

Tiio C{Klei of niLiny romitius specialh^ permit foreif^u 
cmnpLinies to I'stablish l>iunclies or agencies, provided tlivit 
tlic creation of such local ust-iblisliments and then local 
tiade opeiatioiis arc to be siibjt'ct to tlio local law anil 
to the jntisiliclion of llie local t’ourts. 

Certain formalities have to be ol^served before the branch 
or :it;ent be^ans working; thus, in j^cncial, the comjiaiiv, 
branch or agent, has 10 ajjply for luid receive the aiitlio- 
risatitin of the Kxecutive, to be inscribed on the Register 
of Coiiirneicc, on proof by the Toiisutar or Diplomatic 
representative of the country of origin that it has been 
lawfully constituted in that country, to register its con- 
tract ot association and articles (alterations may also 
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have to be inscribed after approval by the Execiitive}> its 
last inventory" and balance sheet, and the mandates or 
powers of attorney anihnrifiing the branches or agents to 
act. When a company nctjulres real properlthe pur- 
ciaase must of course be inscribed iu the I?,egister of 
Ownership. For the purposes of local taxation^ it is 
desirahle to allocate a special fuiifl for the local exploitation. 

Each State has some special requirements, which it 
would be tedious to reproduce here, and these may apply 
either to the rccognilion of companies or permission to 
their brandies or ngcncics to operate. 

When the ff’trcgoiiig provisions are not fulfilled, those 
persons who contract in the name of the company arc 
jointly and severally lirible for all the oblig'ations con¬ 
tracted by them in the respective Republics. 

In Argentin*! representatives of ft>reigri companies arc 
declared to have the same liability towards third persons 
as the administrators of national associations. (Code Com*, 
Art. 2R7.) 

Many countries require foreign associations which pos¬ 
sess or which may acquire undertakings of a permanent 
character in their territory, to appoint a duly authorised 
representative in the jinncipal local scat of their tratle, 
such representative heiug appointed hy powcr-of-attorncy 
and having the powers of an agent anti the same locus 
siandi as a manager in sacli judicial controversies as may 
occur, and for business established in the country. (Sec 
Colombia, Legislative Decree (1906) No. £. The Law, 
No. 37 of the same year, amplifies the provisions* See 
also the Bolivian Decree of 25 March, and Com* 

Code, ArL 96*) 

Assuming that a company has observed the formalities 
necessary for legalising its position in the country, it 
remains shortly to consider in what general matters it 
lias to conform to the local law when there is no special 
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provision to tha.t efTcct. It is impossible to state these 
exhaustivcly, but it inav be mentioned that it must attend 
to llie law as to tlio pnicliasc, sale^ inort^^a;^c, and rcj:;is- 
tralLon of laml ; to all tiic locrd rt i^uhitioiis which f^nvcin 
the mode of \%orkin^% such as tlic mining; law and regu* 
lations ; t!ic laws for the protection of workmen* and to 
the Revenue law's of all kinds; to the laws relating to 
contracts and wrongs—in fart, to all laws except those 
that govern stains and personal capacity- There seems 
to be little doubt that foivtgn coTopanies are bon ml to 
corifotTn to snrh provisions of tlie ( ominercial C’odt s as 
dotormiiie the maniv'r of keepuig local nrronni .>f pill)- 
llshmg balance slieeLs, ivr* 

Several conn tries have special Icgislalion wit It respect to 
insurance companies, anil besides thi' iimuI leipiiremcnt of 
registration of the conslilntive dnenments and tlie powers-ob 
attoniev* oblige foicign coinjianu's to invest a ceilain portion 
f>f their cadi capital in h^cal secnritics, or cKc to foi in a Ifjcal 
guaranty fund for the seenritv of local policies, and lo ^uIj- 
iiiit cverj' tiialter couccintng local I'ontiacts to the jurisdic¬ 
tion of tlie local tribunals cNclnsivcK. 

All States rcEjiiire the puldic.Uioti of the annual accounts* 
and tliat in the course of the year certain returns slanild be 
made to the authtwities. 

It is Ji cominon thing to lind a s]>erial pmvfsion applk\l 
to insurance companies, requiring them to obtain the autbo- 
ris.ition uf the executive power before establishing agents in 
the coimtiy for the purpose uf representing them tborcln. 
Neglect to comply with tills j^rovision makes the agents 
personally liable for the performance of the eonlracts made 
by them, and in some cases for infringing the constitution 
of their company* 

liy the lasv of Colonibiui tlic insurance is governed by the 
law of the country of the insiiivrs, when they Ihive merely 
agents in the State, (Colombia* Code Com,, Art* 70J,) 

5 
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The legislation* of the Republic of Chile is one of the most 
complete, and besides tho requirements mentioned above, it 
insists on local agents obtaining the authorisation of the 
President of the Republic, subject otherwise to the criminal 
liability of the agents under Art. 467 of the C'riininal Code,, 
whereby pf^rsons obtaining money under sucli circumstances 
are punishable for fraud. An annual licence must be paid 
for. Foreign companies are deemed to be domiciled in 
Cliile, and their local agent is constituted the jiiJicial 
representative of the coinpaiiy for llic puiposo of suing 
and being sued. 

Other States have made enactments on the same matter; 
thus, by the law of 14 April 1904 of the State of Paraguay, 
it is providetl that r— 

Art, Contracts for insurances referring to land and 

carriage by rivers or tuland waters are governed by the law 
of the country wlicicin the prt>perty, vhicb is tlic subject- 
matter of the insunmcc at the time of its solemnisation, is 
situated,'" 

Art, g, ■" Mai in e and life insurances are gov'erued by 
the law of the country wherein the insurance association is 
domiciled, or wherein its branches or agencies are domiciled 
ill the case provided for by Ait, 6." 

Art, 10, ** The tribunals of the country wherein the said 

associations have their legal domicil aic competent to have 
cognisance of claims brought against insurance associations. 
If such associations have formed branches in other States, 
the provisions of Art, 6 slialJ govern"’ p',f?., the law of 
Paraguay). 

It will be known that in igi2 the Legislature of Uruguay 
passed a law making hisurancc (other than n:iaritimc in¬ 
surance) a State monopoly. The State institution has been 
constituted and is in operation, but the foreign insurance 
companies have not been required to shut their doors, and 
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this 111 consequence of a strong diplomatic representation 

from the British and French Governments which stated 

that they would support the claims of timir ctti;;eTis, The 

Republic of Guatemala reserves the right of uilhdrawiug 

the licences granted to foreign insmaucc companies on 

giving six months* notice. {Code Com,^ Art, 22.) 

* 

of Sham aud Bitneh. 

In some countries, as for instance in MexicOj ^ issues of 
shares^ ccdulas and bonds by associations of all kinds, 
have to Ije entered on the Commercial Rcgi-ilei^ with 
particulars of scries and number fif the cl itihcates of each 
issue, their interest and (eilemptin]i, the total amount of ttie 
issue and the property charged with tljc payment thcieof 
(if any). 

In Mexico, also, [^rovUioii is made bj' vsbich the foreign 
issue of bonds by associations which are established in the 
Republic will luil}' be ciffecti\c therein wlicii they coinhiue 
the following icquisitos: that proper p)a>of is given that 
in the external form and solemnuie?- of the contract autho¬ 
rising the issue, the law of the country of its execution 
has been observed, and that the issue itself has been made 
in accordance with the law of the coimtrv where it was 

tt 

made. The contract must be enrolled aud inscribed or 
registered in the Commercial Register, and if tli,; bonds arc 
secured by a mortgage, this must be registered under the 
lavs's in force. 

The obligations and rights arising from the contract will 
be governed by the lairV of the place of its execution, pro¬ 
vided that it ii? not opposed to the Mexican law [uohibiting 
the contract or to public order, although the contract is to 
be carried out wholly or partially in the Mexican Re]>ublic, 
unless it is expressly agreed in the cunt met that il shall be 
goveiucd by the Mexican law. 

' Cotlc Cnw., AUh 21. 
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Obligations which arc seen red by iiiortf^agc of immov¬ 
able property situated in tlie Rt;public will be governed 
by the Mt'\iran law in all that is material to the mortgage 
secmily, 

Tile Mexican Tnbmnb are competent io lake cogtn;iancc 
of all lesiilting disputes* (J.aw of 4 June 

It should be borne in mind tiuU in some countiies Lbe 
issue of irredeemable bonds is illegal, as stated, for instance, 
in Art, jy of the L o^l^tl^utn1jl of the lve[>aldie of Colombiu* 

On ij l’'ebrnarv* 1912* a Ian was passed in the Repiildic 
of Argentina regulating the issue of ilebeiituies Ijy national 
associations^ biang eUlier hmited eoinpaines or btnib'd jKirl- 
reislnps \\ith shaic capital Ail* 40 iefei> to lUdantiires 
iss[icd hy roreigii association 0 , an-l ina<’l'-: ^'Associations 
which aie ci>nstiti:itcd abroad, uhi^li is^ue debentnri'S vMtli a 
n Dating charge, affecting jsroperty sit untied in the Kcjinblic, 
must proceed to regi'Cer Mithin ‘^i\ juoidhs reckoned from 
l)ie date of the issue, m ihn Public Register of Coinmerce of 
the Imderal Capital, the coiitrai t of loan ia uhieli the issue 
of the deLeiiinres is da'4 or from winch p] oceed the amount 
of the delH Otui es Lssued ami the seennties gianted in favour 
theieof, on pnin of stich SLCiuities bt ing iiiopeialive In the 
Kcpiilihc. If the property of tlie association is exclusively 
situated in tiie tuiritory of a single province, llie inscriplifui 
shall be effected on the Registei of famimerce pertaining 
thereto- 

JLvery issue of ^Icbentures with a secunty which is ned 
limited to a security 011 detei mined property, sIkiII be deemed 
to i>e issued \^ith a floating secuiily. If the security is 
special, it must also be inscribed i)i\ the Register of Mort¬ 
gages, where the property afiected is situated* Tlie inscrip¬ 
tions inentioned in this Article shall be effected on tlie 
application of the associations, of the trustees, or of any 
debenture holder. Failure to comply with tliese provisions 
shall be punished by a line of one thousand pcsoSf national 



TIU: INTER NATIONAL LAW ASSf KM ATION, |/l(\ fig 

inoiu'v, for cacli in oil Ill's dd:iy, to home hy the dtUlor 
assoc inTtion.” 

The Uirce Ailirles folUmin;^ rcf^iilatc the rorin r»f tlie 
bonds and the j>MticaLn'i to bo (ont-iiued Ihoieii], 

In conclnsiotij it may \hi mm hil to lociill t(> memory the 
meeting of the Ibin-AuKli* an Ton;^Tr^-;s Km ib'Janeiro in 
^Tiiy of last year, whieli Wris adjounu d bn builua’ inslmO’ 
lions frt>[n llic tioveiaments ii'jtrcsi. iited tlu reat. "I In- 
object tT the ('oin;ress vv.^s lo Cimtiiiue aiu] eMend the 
li^^nlts obtaiiird be the rn at\' of Montevideo, ji ii nn- 
lioftant for lh-'‘ inn-rts of bbjHj]>e to ass^L'iatf t!it^ni-rlve'= 
v\ith tlieji T] H'1 I tie! ican hiV’lIiien, Sn aiiKnd- 

ineiits ML lbtv,ilL‘ 1 meinational lau . as rftlierw at lea'll 
tuo fliil’r rcjit s^stiSM’. util be iido}jted ni\ iiKUiv snhjeeis 
with regard to uliidi it is denrable to oluani iinauiinily. 


VI* -Tin: INTRRXATU>NA1. LAW ASSOCIATION: 

MADRID coNin:ivi:NCh:. oc'roiu:!: iyi> 


D uring the fa tv >eMis uldeli the Inlevnatioiial I.a\v 
A'^SCCialion lias been in eMstciKC. it had not nnttl 
the recent conference usiUil S|>ain. An invit uioii to vLit 
the connliy of C'crvantes and Xnnenos u.is coiiveveil to the 
Association last year at PlItk tiy Si\ D- Arelmo MoEiten’i 
^'Lncgas, late Under-Sccu'lary of State; it uas neceyted 
with great satisfaction, and the meeting took place in 
October last* The Presidi.nt shonhl liave been the lalo 


Sr. Canalejas, to wlmm llie invitation 
instance dne. His assassination made 11 
another chief: and tlie fortnimlL- choice 


\\*is m lliL' [lilt 
ii^iiui'iite to elect 
Eii.ide of the 


Marquis of AlJiucenias, tlic loader of the J>issklent ralurals, 
who not only nccopled the i5osifinn, but tlevoted himsolf 
energetically to promoting in cveiy uay the success of 
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the gatliering. All the sessions were presided over by the 
President in person, nnd with tlio utmost tact and despatch* 
Considering the difficulties of language, this was a perfect 
four di farcef and makes it easy to conceive how the Marquis 
succeeded in negotiating the Franco-Spanisli Ticaty, Some 
fifty English-speaking members attended, and about as 
many from the Continent, incUHliii" a strong Dutch con¬ 
tingent headed by Asser's sricce:^sor. Dr, Jitta, Among the 
English members were Lord Justice Keniiedy, I-oul Justice 
Phillimore, Rt. Hon, Sir F, I\dTi>ek,' Sir Gtaham Dower, 
Sir Eric Richards, Mr, \V, F. Ihnnihnn, K.C,, Mr, G, S. 
Robertson, Chief Registrar of Frietully Societies, Mr. C* G, 
Phiilimore, Mr* J. A. Harratt, and ^Ir. K. S. FrasL]r. Others 
present incUi<led M^' Chi net, Prof NicuKveL M. Maeterlinck, 
M. Latiglois and M. Van Ih'^horgh, Sr. liebello, nrai;iljan 
Charge d'Affairs at Li^ibon, and Sr. Vielmann, representing 
the Advocates of GiiatenLaku Almost all of the Spanish 
provincial colleges of advocates sent representatives, and the 
attendance mast be rcgaide<i as very" satisfactory* 

After an eloquent inaugural addre'.s by the President, 
eulogising the late Premier so tragically cut off, and dweliing" 
upon the glories of Spain in the early history of riiternationa) 
law—Aj’aln, V'iitovia, Snare/—the subject of International 
Arbitration \\as, as iisuab first taken up. Dr* Evans Darby 
{Secretary of the Peace Society) had prepared a careful 
summaiy of the incidents regarding Arbitration which had 
taken place daring the past year* This was read by Lord 
Justice Phiilimore, as Dr* Darby is at present in Canada 
engaged on a mission of propaganda* A young Dutch jurist, 
Dr* Hartzfeld, presented an interesting statement, entitled, 
Judgments of Solomon at the Hague,” the object of which 
was to vindicate the tendency of the Hague Court to render 
compromise decrees* According to M. Hartzfeld, this is an 
advance on the ordinary conceptions of Civil law—no litigant 
can be wholly right or wrong, and therefore a compromise is 
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tlici uleally perfect dcci'iion. The older school of thjiikois 
attacked this thesis; bint It ^^dves food for tlioiighl. 

The next topic to be brought up \vas that of Geuend 
Average- This needs, peiliaps, a little explanatioiK The 
most conspicuous success achieved by the International 
Law Association lias been the establishment of the so- 
called ** Yurk-AntWTip*' Rules hir the adjiistfiient of General 
Aveiage, i.c., the recoupuknt of persons whose property 
has Ijccn dauinf;cd or lust Tit sea for tlic safety of the joint 
adventure- Those Rules arc facnllativc; but they aic gene¬ 
rally if not niiivcis[i)ly adopted* Tlirec years ago, ho^vcver, 
Chancellor ])ow<laJI, of Liverpool, moved foi the appoint¬ 
ment of a committee whicli, vithout tjunching on the vvoik 
of a committee which was already examining the pos^ihiliry 
of ijit rod living improvements inti> tlie-^o York-Antwerp Rules, 
should examine scientifically Ihc bji^is of the whole theory 
of General Average. This ('oinmittcc comp;tied the laws 
of vMJ ious countries, and repijrtcd the result in und it 

now brought n[i a Model Law of Genera] Average, asking for 
its approval by the ("onTerence on behalf of the Assoriatiun. 
This was taken exception to by m^^tly Average Adjusters 
present, as tending to supersede tljc Vork-Antwerp Rides 
by a hard-and-fast code of law; and one wluclu miTCowr, 
members had had little opportunity of considenng. On tlie 
other hand, it was urged tiiat to refuse immediate approval 
would be tantamount to throwing the work of tlic Committee 
away* In the result, it was agreed hy a substantial majority 
to approve the Draft Law piiw’isionally, and to refer it to 
the Conmnittec for report to the next Coufeiencc with any 
improvement which might occur to them. 

The question of the effect of the outbieak of war on 
private contracts, and iu pmticiilar tijam uiaiiUuie iiiMU- 
anccs, w'-ts taken up at some Icngtl]. Dr* Bnidors, ol 
Berlin (Secretary of the Inteinational Transport Insur¬ 
ance Union) I differing from Dr* Sievoking, of Ilainburg, 
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opposed the traditional Hiitish view, which was upheld 
by Sir Erie Richards in an able speech. Prof. Niemeyer 
(Kiel) and Dr. Loder (AiiisterJam) supported Dr, Briiders: 
but the diflcrcncc of opinum was so inarkod, and the ques* 
tion so ftindauiental, that the further con si deration of the 
subject was deferred to next year on the proposition of 
Kennedy, wlio expressly reserved his opinion as to 

the legality or otherwise of the voluntary payment of in¬ 
surance liabilities towards enemy subjects ^^hosc vessels 
may be captured by our licet—a proposal which has been 
propoundeil b3^ Sir E. Iioaucliain]N On the bioader ques¬ 
tion of tlie general elYuct t>f the outbreak of war upon 
private relations, a remarkably paper was pre¬ 

sented by Prof. \'an Ejsinga, of Levdein 

The Conference heard with pleasure of the oDtJrts made 
by its Committee on Dtck Cai^ocs to sceaie tlie safety*' of 
life at sea liy stjme system of concei ted legislation on the 
dangerous cargoe.^t of lieav}^ wood uhieh are brought across 
the Atlantic loaded on deck ; and M. Saiis-Ca&laiio, of 
Barcelona, detailed tlie rcguialions which ]ia%c alread}^ been 
provided in Spain on the linCvS of the J^ritish, It is hoped 
that the United States, as the main country of export, will 
be in a position before long to legislate on the subject; and 
the Committee were a^ked to continue to bring the matter 
to the front. 

Useful papers were lead on Mining Law in Spanish 
countries, by Mr. B. Barrios, of the Mexican, Spanish and 
English Bars, and Dr. Cabello y Guillen do Toledo; and on 
the position of I'oreign Companies in Spain, and generally, 
by Mr. Wyiidliam Bewes, London, and Prof. F* Baumgarten, 
Pesth. It should be added that Mr. Bev-es summarised in 
English most of the Spanish papers,^ and that Dr, Barrios 
was respcmsiblc for the whole of the preliminary arrange¬ 
ments for the holding of the Conference, 

' .Sue p. 
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On Foreign judgininUs and Arbitral Awards^ Mr. K. S. 
I'Yascr vend a pa pur mcointinjoding the introdiicltuti of 
some syst( m of erifoicitig lusaids paf>sod in foreign arbi¬ 
trations. It \vsis resolved [a refer it to tlic t'oiniTHttco on 
I'^nreigii Judgments consider the pi acticability of tins* 
Dr, Hies H evcsi contributed a paper lucidly o':- 

plaining a recent Ihingunan statute which was passed after 
inatiire o>:aminalioii of the subject. It lecognises to a 
certain extent tlio principle of reciprocitv*, and some of llie 
speakers <jbsiervetl ujion this that jiwtici' onglit newr t<> 
bo cumlitional upon recipiocitw nmf to 7 rnn: 

justice in 11 St not lie w'ithbold from a litigant as a means of 
putting piv‘'‘im c upon hts Shite to do justice in its turn. 
On the \sUfdo, that is a luoie respectable maxim tlian Do 
id Jrv. 

Two pa pels recoin mending drastic international action 
in indnstLial legislation were the work of Messrs. Scolt- 
Unckers and Rni/: b'enes. t hoy secmecl to assume agreO’ 
incut as to the value of lesUictive legislation. Until that 
is admitted by South America, South Africa and Japati, 
there is Jiltlc likelihood of combined effort in this direction. 

Mr. E. Todd*s C'oinuiittec on Comparative Civ d Procedure 
and Evidence had collected from twelv'e countries a mass 
of most interesting infonimtion, which had been carefully 
digested in a slnnl spaccj and gives in tabular form a 
valuable account of the rules prevailing on an lUiportHint 
department of practical jurisprndeiKo. Tliis report, and 
that of Mr. J. A, l>arratt's Committee on Divorce Jmis- 
cliction, do great credit to the Association. They collect 
an anionnt of material which is nowhere else to be found, 
and they .should prove of great service to lawyers and 
legislators everywhere. The former report remains open 
for the consideration of its conclusions; but tlie Divorce 
Committee has now completed its work, and Mr, Barralt, 
the convener, was heartily congratulated on having 
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brought it to a successful terminationj and on obtain¬ 
ing his “divorce from Divorce.*^ M. Fortunato (Naples) 
presented scnie rather extreme propositions regarding 
divorce, which proved too advanced for the Conference to 
accept. 

M. Lncicn Coquet (Paris) presented a papet on the 
Madrid Arrangement of iSgi regarding the suppression of 
false descriptions of origin; the writer recoiuincuded that 
commodities should no longer be liable to be virtually 
excepted from the operation of the Agreement owing to 
their names being lield to be jnercly descriptive of their 
nature and quality {and not of their provcna}Kc), such as 
‘‘Seville''oranges. Dr. Rives (Madiid) advocated the control 
of iatcrlocutoiy proceedings by the Courts, hut met with 
opposition from Dr. Vidmaun (Gn ale mala). On the topic 
of Kstradition, Prof, van Hamel (Amsterdam) advocated 
the view that the practice of getting accused persons to 
waive objections to tlieir extiadition is improper and 
illegal. Dr. J. G. Pcmaii y Maestre, representing the 
Cadii! College of Advocates, urged the necessity of strong 
measures against violent anarchists. Mr. Whitclock, of 
Ualtimore, gave an interesting account of the new American 
model law (adopted in ten States) making bills of lading 
perfectly negotiable iiistruinciits. 

The Law of the Air produced a lively debate. The report 
of the Committee, appointed at Paris, was read by Sir Erie 
Richards in English, and by Mn Perowne in French. It 
recognised that the divergence between the school of thought 
which affirmed the sovereignty of territorial power ad 
ccehm^ and that which asserted the absolute freedom of the 
air-space, was too marked to admit of compromise in pfln* 
ciple. The report invited the Conference to approve the 
former principle, which, after speeches by Sir F. Pollock 
and others, it did by a very large majority. But it was 
referred to the Committee to Qonsidcr fully the question of 
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how the admittefi clcstrabilfty of encouraging the innocent 
transit of aii-ships could Ixisl be given elfect to* Mr* Hcnry- 
Coitantiier offered a practical paper on ** Airships in Terri* 
torial Waters/^ 

Turning to Private International Law, the Conference had 
a himinons paper from Pruf* Jitta on the accession of Great 
Britain (and other countries) to the Hague Private Law 
Convention. Admitting the co-existence of nationality and 
domicile as criteria of the personal statutOj ho pointed out 
that there were three possible courses tri take* Lither (t) 
for each country to apply its own idcas^ or (j) for domicile 
to he adopted as an anciliary and facultative criterion only, 
or (j) for the conceptions of domicile and nationality to be 
fused. Short of this third cwnt happening (and there are 
signs that it is not unlikely), we cannot see how countries 
of domicile can possibly coine into the Hague system, 
wdiich is bascti entirely on nationulity, though this was ad¬ 
vocated by Mr. Kuhn (New York}. Dr, Marin (delegate 
of the College of Advocates of Saragossa) read a masterly 
paper on International Administrative Law, which should 
form a landmark for pioneers in the discussion of the sub¬ 
ject; and M, Lasala Lianas (eiIso of Saragossa) wrote ou 
the Unification of the Law of Bills of Exchange* The Con¬ 
ference expressed its desire to co-operate in the efforts 
which are being made to introduce a uniform rule of the 
road in view of the great international development of motor 
traffic* Racial law formed the subject of two papers:— 
Mr. Bentwich urged that tlie Courts should delinitely re¬ 
cognise the Jewish law as a system of personal law on the 
same footing with territorial laws; and Mr. AVyatt Paine 
gave a most learned account of the sources of Mohammedan 
law* Lastly, M. Kriegelstcin (Millhaiison) contributed an 
acute analysis of the difference bchveen obligation and 
liability, and traced its bearing on Private International 
Law* 
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The social arrangements passed off with ecInL They 
comprised a visit hy special train to To1cd<i, with hmcli> 
at the invitrition of the Government; visits to the Madrid 
^^u^eums, where the Minister of Education received the 
party; a concert hy the City Orchestra of 100 performers; 
a snhscription dinner; and two brilliant receptions at the 
Law Coni tbs and at the City II.ill tespcetivelv* At the latter 
tlie stairs were lined by Eil^ua;;ils in the picturesque cos¬ 
tume of VelcisqueHfj's tirne. His Majesty the Kin^ w"is also 
]>lcased to receive the mem hers of the Congress individually, 
and in order that l!io ladies might have an oppoi Limit^'of 
visiting tlio Palace, IL M. the Ouecti was so gracious as to 
make an exception to tlic tisiml rule and io accompany 
King Alphouso. noth royal personages charmed those who 
had the hoiiaiir of con versing with them. At the close of 
tlic Conference an oflicial invitation was extended to the 
Association to ladd its next Conference in Holland in 
August or Se[>tcmbcr iqig ; and* on the recommendation 
of the Council, this was accepted* 

Spain^s Contribution to the Conference, 

l^or the time in the history' of the International Law 
Association Spanish has been one of the languages spoken 
at a Conference, and papers in Spanish have been read. 
Considering that the meetings were held in Madrid, and 
the enormous extent of the globe populated by' nations 
speaking the tongue of Castilla, the innovation was quite 
justified ; though it is doubtful if any other languages than 
French and English will be permitted at future ConferenceSp 

The papers contributed by Spanish jurists were of varied 
and considerable interest, and had been previously sum¬ 
marised in English for the boneht of tlie memhers unfamiliar 
with Spanish by Mr. Wyndham A, Bewes, barristcr>at-Iaw* 
We proceed to give the summaries, both for the value of 
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the contents of the papers and in hon]age to our Spanish 
confreres :— 

luUyutitional Convcnlhm^ for Ihc anJ Stipprf:%^ion 

of Aiuinhhm^ by Juan (jUstavo PJ‘:.max y Maiistkk, 
LL,D,j Dean of the Colie^^c of Advocates in Cadiz* 

The learned Author be^an l>y calling attention to the 
operation of the laws of change and development in social 
ideas, and after a considerable Introduction In this sense 
declared that it might well he discussed by the Conference 
^shclher the time had not ctmm for positive law to give 
jintions tlic necessary giuiranfy of their continued co-CXist- 
eiice, founded on nvntmd respect for their ou-n iialuial rights* 
To disregard the fact that the Social <|!icstioii is now engag¬ 
ing the deep attt ntion of philosophers, r>tat(‘Sinen and liiuycrs 
would be to shut tiic eyes to the hglu of evidence. 

TIjc Cfdllsion l)et'^^e['n coiluclive and indiviilual rights has 
liccii latent or inainfest in all ages, for \^hl] ‘ times, jdaces, 
habits and rnsloins may change, the snb-tance remains the 
same* *At one tune* the inier-ielution of different dominant 
doctrines may act as a checkj and at anotlier, may cause an 
over How of fenxe. 

At the present time Anarchism is extended ami worked 
through an association and a universal means of action* 
Tlic action of the Public Powers is doubly necessary when 
the moihld process is developing ,and carries germs which 
endanger the existence of the wliole organism. Heroic 
medicines arc not ahvxiys necessary, for gieat disasters 
often proceed from the abuse of great force. Hut here 
the science dcs Umps^' agrees with Bacon when he advised ? 
“ Vci Jim sitcpc nccsssurtum at quod iiou at opttintniiP 

Socialism and Communism* and subsequently Inter¬ 
nationalism* wore ihc origins of Anarclnsm, Doctrinatrc 
Socialism and revolutionary Socialism neither deserve nor 
receive the same trcatnieut* or our social foundations 
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would have been completely upset and force would have 

■ 

conquered ideas* 

From the time of Bakunin and ** La revolte,” anarchist 
action has been incessant, until an immense net has been 
woven which e?ctends over all nations alike and marks with 
black the pages of their history* At one time it was Hoedei 
and Reinsdoi/in Germany, attempting the life of the great 
Emperor who was walking ^sathout suspicion in the Avenue 
Unter den Linden; at anotlior it was Lipido in Brussels, 
who tried to assassinate one who was guilty of no crime but 
that of having the right to be called the Prince of Wales, 
the future successor to tfie Croun of a great people; on 
another, it was Luccheni assassinating a defenceless lady 
who was calmly walking by the shores of the Lake of 
Geneva, respected both for the weakness of her sex, for 
her birth, for her age, and for the nimbus of pain and 
sorrow which enveloped her, but who was marked by the 
stigma of the Imperial Crown of Austria on her brow. 
Even the ashes of Pio IX have not escaped profanation 
in Italy; the same Italy where King Humbert escaped the 
danger of an attempted muidcr—only to be the victim of 
Bresci when passing through Mon^ia, 

It would be too long to recapitulate the series of anarchist 
crimes in Russia ; while in Spain, the misdeeds of 6liva and 
Angioliilo and many others, form a dark catalogue of crimes 
—crimes from which even the American Republics are not 
exempt. 

To sum up, the Author stated that no one is unaware that 
anarchism is directed to the suppression of all the bases of 
the social edifice, and declares itself in opposition to all 
family ties, all ideas of fatherland, all principles of autho¬ 
rity, all rights of propertyt religion and law. Its means of 
action are the destruction of everything by force through 
the common action of the universal Federation, the social 
revolution^ already consecrated at the Geneva Congress of 
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i866* This involves an attack on the Law of Nations, the 
natural law which al] nations are bound to defend inter se in 
their international relations, and it is evident that a positive 
international law is required to snpparl and >^uarantoc it. 

The \vor]d*acUon of anarcliistn frenoially incites in one 
country a crinic to be executed in another, or to restrain 
or prevent the punishment or repressitm directed therein* 
International law must intervene to rc-cslablish public 
international order, which is fJisterl>cd by such acts, and 
to repress the or^^anisatioi^ of criminal acts which it v^onId 
not tolerate if they were to be carried out within the 
country- 

The learned Author proposed that the following resolution 
should be passed :— 

1 . —That all meetings of an anarchist character should 
be prevented and punished, together with all wTitings and 
measures of propaganda, whereby iijcaus are coiiuselleJ or 
encouraged for perpetrating offences in a foreign Nation, 
or whereby it is endeavoured to p event or restrain freedom 
of action in repressing and punishing crimes cominitled in 
the territory of anotlier Nation. 

2 , — That extradition of its nationals against whom the 
action of justice is directed for crimes of an anarchist 
character, and wherein such nationals appear to be im¬ 
plicated as shown by reasonable evidence, ought to be 
established as a fundamental and necessary proceeding, 
when requested by any other country. 


The Social Problem viewed by Public Intermtionitl Law^ liy 
MiRlANO Ruiz Funes, LL.D,, Member of the College 
of Advocates in Murcia. 

The learned Author, after laying the foundation for his 
paper by discussing principally the economic aspect of the 
relations between capital and labour and the necessity of 
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law progressing with the changes of life and ideas, said that 
there are three peiieds in all societies—llie religious, the 
warring, and the industrial* In the third, individual rights 
yield to the collective, as governed by die morality of the 
end pnisned. Liberty ceases to be negative and is trans* 
formed into the duty of accomplishing private ends for the 
benefit of the individual, the group, and, with greatest 
intensity, of the common cause. Mechanical solidarity 
gives way to the organic ; the individual rises to become a 
member of a grou])* Modem science, in giving letters of 
naturalisation to tlic collective persona, as an entity inde¬ 
pendent of its members, hut dependent on the iiioiMlity of 
its objects, endows this collective relation with tlie advan¬ 
tages of life* 

He then discussed tliu modern concept of social classes* 
Tlic function of a Stale was to protect or crush the classes 
in their warfare, according as it was moved b}' ambilion or 
fear; wliilc the straggle for supremacy prevented amalga¬ 
mation into one supreme community with model ate ideals* 
iiut in our days the idea of the protection of wairing inter¬ 
ests has been modified, and the theory of a collective persona 
protected by law, with a \\ill of its <}un and directed to 
lawful olijeclrt, has arisen* The class has evolvotl into the 
group or association, more heterogeneous and complexj and 
therefore less rigid in its serial movcincnls. Its members 
are more closely united by tics of affection and sentiment 
and common ideals, which arc more durable and more 
moral than interest, but still compatible therewith* The 
old static organisation becomes dynamic. The idea of the 
whole replaces the concept of the nucleus. 

In the course of modern evolution the riglits of property 
arc now subordinate to the duties of property. The liotnan 
domhiitm which Inspired the modern Komanist Codes in¬ 
volved the inviolabilily of property, corresponding to the 
mechanical concept of class of which mention has been 
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made. Property itself may be cither non-prodnettve or 
reproductive, the latter having the idea of duty more dearly 
defined. 

The interdependenre af gronpe; and their general objects 
constitute the ethical aspect of tlic riglits of ovvuership, and 

thence are derived collective duties, \'ihich involve the col- 

* 

Icctive obligations of property to bear the detriment caused 
to another group ot individuaL There is no dear separation 
except as a concept, between capital (or accnmnlated laboui'i 
and labour, between which extreme ideas there arc inimy 
iiitermetiiatc rfmditiojis and many c{jiiditions wliich arc 
outside all grou[)S aiul piuleclion. 

The learned Author then called attention to the laws pro¬ 
tecting workers, and especially women anti children on the 
economic side, the ies])ectivc provinces of Public and Private 
International Law, and the bases for the sohition of con¬ 
flicts of laws, and the agencies uhereby this efferted, viz-; 
judges, jurisprudence, and treaties. For instance, authors 
who discuss this science refer the jundical regulation of 
ownership to the principles of the c\iiiliUo radt which em¬ 
braces the whole condition of movable and nnmovable 
property—the iiX /eer rri 

Modern Codes arc limited to gnaiautccing the rights of 
property, with few exceptions, such as the German r the 
Servian, which forbids the misuse of these rights and pun¬ 
ishes the non-performance of owner’s duties by the loss of 
the thing posscssetl ; and the Austrian, which declares 
uncultivated property to be rrs 

It is impossible for International Law to soften the as¬ 
perities of the war of classes by applying absolute tlieorics. 
It is important that more modern principles should be 
adopted in Treaties and Conventions. The international 
regulation of labour has long been foretold* It is not ciiim- 
crical, but has been realised to some extent by Svsitzei land, 
where the Federal Council, in i88r, passed a proposal of 

C 
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General Frey to open diplomutic negotiations with the 
principal industiial countries for the creation of an inter- 
iiatitmal S3Sletn of law on the subject of factoiies. An 
Iiitenuitional Goiiference took place in I'erlin sn 1890 
’Without successful results. Later 011 the Intcmallonal 
Association for the Froteetion of Workmen was ostahli'^hetL 

Little has boon effected for their legal pro{ecth>n by iiiter- 
national j>racticc, but m the reulni of speculation a new 
{leparturo has been taken ’with icfercnce to the juridical 
position of foicTgii workmeu (which the Author clainied to 
be part of Private and not Public Interuaiiuual LiU\). Two 
works have been jutblished, tJiie M* Knvuaud, of Liege, 
and the other by M. Mabaim. of Fans. The Irillcr ctanus 
that the uinfoinnty attained in different States makes 
possible the intern:iLlr>uah^at!on of piinciples tjn nnmi- 
glut ion and on the |<>sition of iininigr.mt wmkinen l)efnrc 
ihc local laws for tlieir protertioi}. and suggests that if the 
law of tlic nation of the wovkineii is the mon; advantageous 
to him, that should be the one applied. An appendix con¬ 
tains siicli Conventions as have been promulgated up fo this 
date. 

After discussing the theories in vogue and nicntioning 
tlicir fjrigin in the Socialist [Kirty, the Author declared 
that they have now lost their [Kjlitical chaiacter. Almost 
all students have derdared for Internationa] regulallous, 
and the Author advocated treaties conJincd at present to 
protecting the laluiur of women and childieu in their own 
interests and those of the liiitnun iTice. As icgards the 
labour of adults^ he thought tlial ngiilaLtons for the 
ffiinima of hcallli and wages might l>c established. 

Tlie limitatif)ns which he advocated in the lights of a 
certain class might injure absolute economic rights in 
part, but they favoured moral interests, which are above 
riches. 
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The Mining Laws af Spaakh Cmmivic^s^ by Altonso Cauello, 

Mcnilx-J tif ihv (if Advociitci in Mutind. 

n he learncfl Autlior CDimneneeil bv pjivi)];' a sketch uf tlio 
historical dcvelo[>uient of the law of Sj>ain itself, 

ami traced tlio varying concepts inidLr ulhch the property 
in mines \vas rcf^^ardcd* Thtt^ in the early* Koman times 
the owner of the siuface owned also the underlying mines, 
while in the lime of the itmpire the State was the legal 
owner and let out its property to pnblhiiat. Little js knoun 
about the matter dining the tnnts of the Arab dominatitni, 
though at tljc eiul of the tenth ceiHury the Knliph oI Cm'- 
doba received huge sums Irom the ninu s of [uvciou^ metals^ 
The eailv (’hiisiatti kitigs took a head‘lent and at the 
time of the h'liero ^ lejo (about UJ-^I the piiiiciple of f rown 
ownership existed in fall vigoni* 

Salt pits and mines were '>iini[arl\ treated in the Ordi¬ 
nances of Alcala of 1J48, reserving, ho\\evei, the rights uf 
owners with bnniemorial 

])oiia I liana, acting ;is Regent for her hrothev Thillip lU 
re incorporated all inmes puanni'^K given aeny by the 
Crown into the Ro^al domain, and m 1565 a law was 
made regulatiug the discoverVj working, anti profits of 
mines, which letnained in force for z.[i years. These 
Ortlinances afteiwards hjrnied part of tlie Aba'bmai Rcn*- 
pi/aciYai. 

niiring the govemment by the Coiles mines were de¬ 
clared free, but this was again changed on tlie restoration 
of Ferdinand VIl, wlio rc'established the oiiior s>i-(ein hy 
the Royal Decree of 18J5, which fonned the basis of the 
Mining law of t’^paiu during the lunetoeulh leiUnry* Tliis 
\vas superseded by the lavv of 184 tj, s\lncii tmnsfoimed the 
right of the Sovereign into the light of the Stale. Inter¬ 
rupted by a short interval of a few inontlM, during the levo- 
kitionari'^ tinie?> the State ownership Avas tc-enacte<l h)^ the 
law now in force of i8b8. 
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Certain rnininfT ordinances were passed for tlie New World 
in 1541 and 154J, and in 1584 Plullip 11 applied Ills Ordin^ 
aiices of that date both to the Vicemyalty of New Spain 
and Pein. In 1784 the Ordinances of Mexico wete passed 
wliich formed a complete mining code. These were based 
on the legislation of Germany, and declared all mines to be 
the property of the Ciown, anti contained directions for 
good order, inspection, working, uiiwatering, etc., with pro¬ 
visions for confiscation on non^vseiking* The fonnation of 
companies was stim(dated by the concession of certain privi¬ 
leges, and a hank was cst.iblishcd for the equipment and 
service of the mineT, while a Mining Tribunal and a school 
for 3'oung miners were also set up. 

The general law is to he found in the law of 1859^ as 
amended by that of 1868 and the Decree of the same year, 
and as completed by Llir; Regnlations of 1905 and the R(>yal 
Decrees of 1909 and 1912. Tiie rights of tiie indivkhiai and 
the Stale vary with the contents of tlio mine, the former 
being alwLiys subject to the payment of a hcad^rent of fifteen 
/jt’idcr? per h^ilaritu and to 3 per cent, of the raw output, 
for the precious metals and lower chngcs for the inferior. 
The law of 1910 made the head-rents payable at one time 
witliin the calendar year instead of by quarterly instalments. 
Many propcities were exposed to forfeiture, but the difficulty 
was overcome by the Royal Decree of loth September, 1911, 
requiiing notice to be given to the owners in default during 
the month of November, It is suggested that this Decree is 
illegal, as derogatory of the statute la;v. 

Subject to due payment of the head-rent, the concession 
may be enjoyed in perpetuity, with certain rights of expro¬ 
priating the suiface-owner for necessary mining operations. 
He haSj howxwcr, a prior right of working the subsoil himself. 

Many laws and regulations have been passed to safeguard 
workers and to protect the interests of women and children. 
I 3 y the law^ of 27th Decemberj 1910, and its Regulation, 
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uncler^rountl labour was rcshicteJ to nine hours and above- 
ground to ten, six hours underground when the tcmpeialuro 
is i3 degrees and in the mines of Alinadeii, where women 
and young persons under sixteen arc not allowed to work 
nndergronnri. Hy the law of iHtli July njo'j, the truck 
sjstcm was abolished. 

The learned Author ikxI pas.e^l in leview^thc divers laws 
passed for the internal economy of mines, w'hich are too 
ntimerous to l>e siimmaiised here, but he justly concluded 
that, subject to such defects as are common in human 
affairs and to fuLiiie impnivcmenlsj the legislation cd Spain 
is as complete as c;in he wished, and is in perfect harmony 
with the coiiijst^ls of science and experience. 

Tfic iVuthar then ]iroceeded to iiieufii’in tlic administrative 
bodies of SI ale mining taigineci’s ami the special sciiool for 
mining engineers in Madrid. 

The tendviicics of mo leni law were tfieu discussed at 
Slime Umjdli, iti parncuhir as apphrable to Spain, the Author 
sj>erifying the St.des of the ^vol■ld W'houi llic different sys¬ 
tems of ownership and exploitation provai!, according to 
\vhcther they adoj>t the right of accesjjioti or State owiicr- 
sliip, or tiuat them as rrx iiiilUtfs. 

He then mentioned the new DiJI ftir a Mining Code in 
Spain, wdiicli, among other changes, seeks to conriue mining 
concessions to Spaniarils ami S[>anish companies, the latter 
allowing foreigners to become shareholders. It is also pro¬ 
posed to limit the area of concessions, and to secure that 
the concessionaires do in fact work the mines cfiieicntly 
Within a reasonable time, to alter the law of cxpiopriation, 
particularly so as to prevent extmtion liy siirfucc'evviicrs 
and unreasonable delays. It is aKo proposed to abohsli the 
pi'evious necessity of obtaining a Jocl.iratam thul the mine 
would be of public utility, cxcejit in eases wherein the 
actual use of the surface i& more beneficial tluin that to 
be expected from mining. The price proposed is three 
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times Ihnt declared Ity the owner in his relations with tlio 
State in the case of total c^:propl■^ation, and five limes in 
partial* 

The learned Antlmr concluded l>y callin'^ attention to the 

main provisions of the draft f'ode of Mitjin'^j ^^]\lch, besides 

co-ordinating cNistin;,^ laws, c<mt:vins certain innovations in 

addition to those noticed al^ne* It grants the jnivilegeof 

association, regulates the tight to strike atid lock-ont, avul 

allows the existence <il ^nece-unrk, ]>enints r lite cie[iliou 

of workmen's inspectors, places the depart in e: it iindir the 

Minister of Foinento instt ad ijf Treasury, obliges masters 

with more than too nun to contulmle^ hi their welfaiT' l>y 

associations iif mutual .nil. scluicils. rdd^age allowances and 

# 

sick pensions, and anthon^i'S the men to ftirni co-fppeMtLvc 
societies. The ii-ical laws are greatly mod died, the taxes 
Ijeillg conl’tiled to tla^ lu.ubixnU and a single l:ix on tin; 
raw material and tht^ [>rolits-evfwn led raw material being 
also sidijecl to duty. tins fhide is ailopted* the law 

of Spain will bo among the most com[dete and advanced i]”i 
tlie vvorldd 

D^ck CiiV'^oc'^ i>f Timber^ by RiOAiiho Sans, Member of the 
College of Ad\oeates in Ikticeloiia* 

The Author stated the desirability f>f iinifunnily among 
marilinte nations on tins s'lbjcct. Ho mcnliuiud tliat, 
owing to e\cc^ssi^e dead vvenght, vosstds not nnfrerjuciitly 
arriv'e with their decks awash: while iht: fact of all spaces 
being iilled with cargo makes the working of the vessel 
dilhcult. Storms are ajd to fracture the stanchions and 
burst the lashings, witli the result that the cargo gets 
adrift and the vessel lias a dangerous list* 

The only two natirms which have lus yet legislated arc 
the United Kingdom and Spam, the present law of the 

^ The Kiifjli’il] l:v Dr. Uinj.nuich |!Arn<is, h5im'.U‘r-[tt'liuv, Milh 

ihtr nuT3(ii.^ (jf (lie ciainliics^ K iiol wu]l fur 

bm Ut Ik uirKuud rmiJ jii J[jI1. 



^fADKTD CONFUIUCNCK, CiCTOHIi.U Xfjl j* * 

fonncr country boon pa^fHcd in ifjob, wlnlc lliu law 

of tile latter WHS passr.i last year (but is as jet in suspense 
by Virtue of the Rnyal Ordcf t>f i^tli June 

The loiulinj^ of such cargoes as ikre aitd cereals should 
also he rt\qnlateih The loss life and ships in these 
tiirec catcj^ones is quite dispropnrUonalc, Tlie season uf 
tile year to which the taw now iqipht s is fri-jfu October 
to iGth Aprilj bnt no exceptifju shoulel he made as dan^eruns 
storms arise at ollle-r times. 

No iiKlividiial nation lias a iv^hi to penalise the vessels 
of otlier natitjns tiadin^^ to her slitu es; notljini; less iIilUi hUi 
I iitcniational Convention can atulioii'^." this. Xatams can 
only le^ii^I-tLe for theii <A\n 1 Ih1[^. 

It will he a diiricnlt ami \li\ coin[>in’:Lted niattiT to ariixe 
at an lntcunati{i[i:il sohiUom hot the Vuthor ai.ide the foHou- 
in^ propo^als: — 

I. ilerchant ve‘''^iel'j si i on hi caiiy an oul’'Ule mark of the 
hinit to uhieli llu^y nny he siihniei^ed. 

j. ICsit fiom a port should he ah^olnleiy pfolnhilcd wlien 
this mail; is snl>tneia;ed in calm water. 

j. Arrival at :i port iti like couditions sliouUl be punisU- 
alde by line. 

4* For bro icli the law tbeic should hi' a sin].;!c pen dty 
to l>e inllictod hj* tlm toinp. Imst autlioiity, either on the 
fjaihnj^ arrival of tlio vessel, \ : lo slnlhn^s per 

tored ton when tlie mark is submerged oni’ foot or m ire in 
calm water, and 5 shil]in;:;s when tile submergence is les-, 

5. Deck caif^ocs of all kinds siiould he allowed when they 
do not occasion lUii^ov to uasjt^ahoji ur difl’ienltv in wanking 
the vessel, in the opinion of the authority of the [loU of 
sailing, assisted hy expeits. 

6. When the vessel is owrloaded, tlio uece*saiy (piLiiitity 
of cargo should bo discharged, uuder certiiieatetT the harheiur- 
master, assessors, and consul of the nation of the vessel* 
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7* The certificate should state the time taken for these 
operations so as not to be reckoned in J:i3'''day3* 

8 , Non-si^natorj’^ nations to be free from international 
restrictioiiSj except when their vessels have tnken on board 
car^o in the port of a signatory nation, 

g. Signatory nations to make the neccs-sary regulations 
to carry out the law and for application of tines; such regn^ 
lations to be submitted for the approbation of the other 
signatory nations. 

Inicruiiiiofuif Lnw^ by [(’kSE Gascon ^fAT^[N, 

Ateinbcr (jf the College of Advocates of Zaragoza, Iho- 
fesfor of the racnlt) of Law, 

Tlic learned Author reviewed the natuio and piuvincc of 
this law and discn-^h.jd whetlier it in fact e\ists a^ a ^epur.ite 
branch from internal law, concliiding that il does so exist. 
He cited the principal contentions of several Continental 
authois of repute. 

He preferred the name International Administrative Law to 
Admmisliativo IiUcrnatiotitil Law, Its lield ofactitnii lie said, 
is very extensive. One cugaiiic part thereof must of iieccssit}'' 
be the study of h<wv the Head of the State and the Minister 
of Foreign Afiairs act in external polity, how the represen¬ 
tatives of the State are appointed and oxcicise their diplu- 
matic and ctjiisular functions, how the auncil force acts for 
the defence of the national intcgiity, for the inaintenauce 
of the juristic personality of the State when it is attacked 
or injured, how other organs arise of a nature which lias 
been much discussed, such as International commissions 
and how they tend to perform services required by Inter¬ 
national co-existence* The other part must be constituted 
by the study of the juridical rules to whicli the operation of 
International administrative services is subject, vb*, police, 
property, action in defence of public morality, religion, in- 
struction, ways of communication, inteniatioiial trade, &c,, 
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&c*; the former part beinj^ i>imilar to public iotuinatioiial 
law as generally iiiulei^;U>odj and in llie latter there will 
arise questions of jiinsflictionat conipcleiice^ the dutenuina- 
lion of national actiois towards foreigner^ ctf th-: administia- 
tive status of the latter (now-U’days veiy distinct frum the 
political), and of the position of the ailmiiiislrativc organs 
with respect to iiiitionals who are restdt "K outside the 
territory of the Stale to which they heloiig. The leanietl 
Author closed liy ]>leadnig for an incieased study of this 
branch nf International law. 

Pih*tilc linliiitivc ifi Civil Pjvj; by I'uAxnsf o dk P. 

Rivhs, Mastisr in llte Courts of JFadrid. 

The Author dlseu-sej the ad\'is:Ll>:lity t>f shortening the 
usual ri\il pn)f:eduie bv coiupli'tely ahollsliing applieMtions 
i)yo[>posite jjartlct U) comjiul the oilier ''ide to [iroceed v^ hen 
guilty of delay, wfiieh is now the rule in ino-,t rases, the 
procedure being by iiieans of what is called or else 

by appbeuliouft for actions to continue against defaulters nt 
ichLidtit. This is onctif the chief reasons for the unneCcssaiy 
length and expense of actions. Tlic Antlioi urged that it is 
desirable that, wlien once an action ha? been commencLs), 
it should not be left to a party to compel his tipptment to 
proceed, but that, tenn^ for each step hcuig fixed, the 
compulsion should be in the lunnis of the judge of the 
cause. At present the judge is like a cardboard liguie 
which only moves when the stiiiigs are pulled- The original 
idea of the existing procedtue \vas, that litigation was hut a 
matter tliat concerned the individual parties, but this is not 
really the case. It also interests Society, and besides that, 
much of the delay is caused, not for the eonvenieuce of 
parties, but for that of tlieir lcprestndati^ cs- 

Long ago things Were worse, but tins stale of allaiis war* 
partly remedied by King Philip II in 1564, by a disposition 
which afterwards became incorporated in the !<ot 4 sima 
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Rccn/ftliuif'ni. oUier coutitries have legislated by way 

of enacting that actions shall lapse if not properly carried 
on, bill of this tlio Aiitlun dipa]>p]oVed» L'Jider the gnid- 
ai^icc of the eniineiit jurist^ the Marquis of (Jerona, the 
progress of proceedings uas cornTuitted to the Judgei^ in 
the \car 1S5J, but tiiis was repealed after nine niuiiths for 
rcasotis foreign'to the contentions this paiJer, 

In covtain proceedings the law on the subject has been 
altered, by the Regulatioi’i of a jvil Scptenibci j njoq* 

apjdying the law' of 5th Apnl, iqo-f, on the civil liability of 
public functitniai ics* This is also the s[hrtt* thongli not the 
text, (jf the I-aw of lotii May, for Reforming the In- 

dnstrial Tiibitnals, Mexico, bv Ait. -i to of Ihe ('ode of 
Cbvil ProrL-divie, and C'olombia, by Art» 511, ha\e adopletl 
tlie refnnii advocated. 

At the fJie^ent time [i cum mission of giial repute, cun- 
sitting of Seiifirc’^ D. Rugenio Montero Kios, 1 >* V'lctor 
C'obian, n. Luciano ()]>a3a, and 1 >. Avehne^ j\roiiteia> \'i]legaSj 
assisted b_v Sehor U. Jidelimro TriHo, i\tember of the Court 
of Apj>eal, is stiuhing the reform of the Civd [^i^eedure and 
tfic constdidation of the lawn Tlie learnctl Author expressed 
the hojie that fhe [larticnlar reffinn advocated by him should 
be adopted by the future Cotie. 

The RiUijH'itiitijt i\f the ILi^inc Couvenium of July iqrj, 

itfid Ihe iucfiipftntfitui in ihe !i\i;i\hition of eiuh Shiie of fhe 
^'Annexed Umforni " oti JUih of Rxchau^i^ 

iifhl Chiyne^f \ty Manvel uh Laji.vt.a Lcana?, Advocate 
of The Tenitorial Court of A]>pcal of Zaragoza and 
Professor of International Law in the University. 

On the proposal of Swit/eihmd, the Contracting States 
undertook “to introduce into their respective territories, 
either in the urigirial text, oi ni their National languages, 
the annexed Kegulalioii on bills of exchange and cheques 
to order, wliich is to come into force at the same time 
as this Convention/' 
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DI file LI I lies liavc arisen over lliis novel method of pro¬ 
ceed in Flow nrc wn to ^ivo tn the Uniform KeLjnlation 
the obligatory force of a true huv ? It caiuioL bo by more 
rati float! I of the <b invention, this would infringe Con¬ 
stitutional Icgisl'itivo rights. The Kt giiHlinn must inevit¬ 
ably be approved by the Paillainents in the fcnuTi of a law. 

The Author rejected the (vpini-m hebl the ficrman 

writerSj Unger and Jellinek, that [lie ntiliration of Treaties 

involves their eserutioig and adojited that of Laband, to 
the effect that a spi tdal I.iw innst !h: p.isscd in each Stau, 
III such States as Spain, v^hne a special law has to 
hi" ]\issed aulfiori-^ing the !C\iej!ti\c i\>ucr to ratify a 
named Tieatv, thi^ rptestion ai ises. wliich hill must first 
be p.issL-d ^ M, I'llkL o[ the Uiiuersity of Paris,, argues 
lhat tlu‘ Regidalmn should fiisi bi’ passi il, and tlien the 

enabling bill. Tlti- nt Audior rejected this view on 

the ground that the [bsid t.d a Statt' etinlniets undertakings 
nilifd? ale i ^s. nlially valid when he rourbalL -. a Treaty. 
This \\ou3d aLo be in Irirmonv vitli the inotlLin lemlenry 
to make the State authority generalU aud iiidepeiideiitly 
competent in the matter ijf Treaties. 

As it i^. not poSsildt' to give tile Legislative tdiaiiibeis 
the right of du'ccl intervention in negotiating legislative 
Treaties, it is at least neci'ssary for them effectively to 


participate in tlie fori nation of the c«>iiti actual bond, that 
IS in tile conchisuui of tlio Trtaiy. The v^ay to <]o this 
wonld be to make a gencial rule tUiit the Jvvccutive Poui'r 
iias no power to ratify a legif;la1ive Treat} vithcuit tiio 
previous consent of Parliament. The AuUior pioposcd 
that, in the first place, a Hill should he jiresented con¬ 
taining the whole text of tlie C'nnventioii: m tiie second 
place, one or more Dills should be jnvscntcd comprising 
only such stipulations as retpure by tlieir nature tlic 
approbation of the Legislature. 
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LAW, 

Holstein* 

Danish patriots have somu f;romid for enfcrcni];^ oti Dritish 
publicists the troth that if fUrcat Britain had stood by her 
flits al' the time of the Prasso-Danish war of r^'64, 
Kiel would not now be the head-quarters of tlic Imperial 
German Fleet* It is understood that tmly Queen Victorians 
jxjrsonal intlucnce—{Ba.^chot was at that time stylin^^ lier 
a retiroil widow !)—prevented British assistance from 
being afTordod to Denmark on tliat occasion ; in which event 
France would certainly have co-operateJ with this country. 
A singtilaily inept obseivatioii has been made thab but for 
the (Jneen's Intervention, It would have been Biltislij and 
not Austrians and Danc^j who would have been mo\vn down 
in iW6|. and oShb by tbe necdlo-gun/" ' On the cuntraiy, 
tlierc would have been no war* Austiia and Prussia were 
too antagonistic to face a strong coalition (as wap made 
evident in iHCbb Ii is too often forgotten that in i8r>.(. Den¬ 
mark was strong enough to beat tlic Austrian and Prussian 
navies at sea olT Heligoland* Ivuskiiq among others^ la¬ 
mented our faitnro to stand by the Danes* To-day we can 
only surmise what might li.xve been ; and gather what satis¬ 
faction we may frotn the fact thtit our course of action 
contributed to the fonnatioii of a strong and united 
Germany* 

Holstein, of course, was German by language and race; 
and the title of the Danish king to the duchy was not un- 
impcachable^ It is popularly supposed tliat only Viscount 
Palmerston and Sir Travers Twiss ever understood, or pre¬ 
tended to understand, “ the Schloswig-HolsLcin question*" 
Without inflicting a profound discussion of it upon the 
reader, tt may be recalled that Holstein in 184S nnd 
1863 attempted to recognise as its Grand Duke, not the 
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King of Denmark, biU Princes of Augnstenbcrg. It will 

be remembereJ that PruJeiick Vll of Denmark ^licd 

in t 8 ( 3 j without a son to sncceed him. TIk: succession 

to Dcnniiirk was clear. The /lW st t iipcm tlie thnme 

the descendants of the moiiaich's aunt* It was contended 

in Holstein and Germanv tlial Sclileswi” and ilt^lsieiii must 
' + " . , • 
follow the Salic law and fall to a junior but masculine 

branch, Tliis argninent had a (loubie aspect in respect of 
Sclileswig“eitlicr (ir) the Salic rtde prev.okd there as law 
or {if) it was necessarily followed there because Selileswig 
was iiidkssolnbly uiiitcil to IloUteinj where it prevailed. 
There seems to Ih' some weakness in (Aj —it miglit equally 
be argued that the imlissolublo nature of I lie union made 
the Schleswig rule picvnil in Holstein, or that the provi=^ton 
for the union of the Duchio-^ was senseless and invalid. 
In fact^ the whole difliculty arosij from the union of tlie 
Duchies in 14O0, whilst one iScJdeswigl Wris a fief of the 
crown of Donniarkj and the olhcr ((lolstein) a fief of the 
Holy Roman ICmpiae. It svas comparable to a priicLimalinn 
which should ha\o unilcil t)ie Channel Iskmds witli the Isle 
of Wight, in tl ic carK Planiagenel period* T\\iss rightly 
ohsoives upon the *'Act <jf St^einity * of r4h[j^ that the 
King of Denmark h,ad no poutv to make sncli an niiauge- 
tnent without the consent of tlio overlord of Holstein. He 
suggests that no such union or fjis[Oii nas intendcch and 
that the real meaning of the Act was only to secure th.it the 
duchies should not be subject to jiartitioii between joint- 
heirs, Such a power of partition \\as resident in the L<ird 
of the duchies, and it is suggested that by the Act lie re¬ 
signed it* As regards Schleswig, the case, though simpler, 
is not perfectlj" simple. The duchy had two divisions, of 
onl}^ one of which was the King of Denmnik originally the 
Royal Duke: of the other he uas owrlord, but its Duke 
was the Duke of Holstein*Gottorp, In 1658, lie ceased 
even to be overlord, for he made over It is so^'crcignty lo 
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the Duke, reserving the reversionary succession, Conse^ 
cjueiitly, wo have three sections—Royal Schleswig, of whicii 
the King was Dnkcj l.lucal SchIcH\\ig which was entirely 
in the liamis of the Duke of Holstcin-Cjoltor^)* and llotstein, 
of which the over lor l] was the Kmiieror, But in 17 tj tl'o 
Danish King attacked Ducal Schleswig and annexed It tit 
Koyal Schlesu ig. 

The Duke of Holstoiiunnttorj> was in 171^1 allowed to 
retain Holstein-Goitorp, hut not Schksw'ig-Gotloiii, It 
was Ids constant object to re-acquirc it. Having married 
the eldest daughter of the Kns'^ian ICmpevor, he saw in 
17^0 his son IVter III upon the Ku'-siaii tin one. But the 
Kmpress (’athariiie and her son Paul renounced the claim, 
and even gave up Llol^Lejn-Goltoi jt, in fav'our of tlie King 
of Denmark, There reinainet .1 othei CKith^rp <li;-rcndLints, 
some of whom became kings Swtdim and iiiiitateil tlie 
Russian ex on pie, wliile another biamli is rejJiesented by 
the Oldeiihui’g rulii^g house. 

The German argumentj as buinmaiized liy Twiss, wars— 
(1) that the duchies were nidepcjident States; t’j that the 
Salic law prevailed in both; and (p that they were mdi- 
visiblr^ and thcrefort' tliat hfjth passetl fiom the ('rown of 
Denmark, HoUlein was olwiou-^ly la^t independent Tintil the 
fall of the Roman I hnpirc in t^oO. Sriileswig was c<[Ua]Iy 
clearly at one lime dependent on the Crown of Denmark ; but 
in r65iS, the king had ceded lo hitiisdf, as Duke of Royal 
Schleswig, similar rights to those w'hich he ceded to the 
Duke of Schlesu ig-Gottorp. The fir,st position therefore 
seems tenable* But the second is shown by Twiss to bo 
contradicted by many historical instances: Holstein was 
not one of the groat fauUt ^Kxdli^ but a dependent lief of 
Saxony* Recent family statutes had indeed entailed the 
several duchies. But on failure of the entail, they must 
revert independently of these instruments. The third posi¬ 
tion has already been dealt with* Twiss uses the illustration 
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of the position of Henry IV us Duke of Lancaster, the 

tluchy saved from merger, to tlirow light on tlic dual 
positi<ni of the Danish King as at once Sovereign and 
LokI of Sclilesw Lg.^ The cotupiesl of lyjr, alhuled to 
altovc, resulted, Twiss holdSj jn a conipku- incoiporiilioii 
of Schk'S^vig witli nenmmk* Tlie dnCnil riglits and the 
sovereign riglils uvm united m the jxiMm of the King of 
Dennmrk, 

In regard to floisirin, sornelliing remark,ihly similar 
hapi>ene(l in Holstein hccanic independent. The 

Duke (who then happened to hu King of Deiiniatk) de¬ 
clared it coinhintii \ulii Jus nl^^narrhy as an unseparated 
part of it. Did this nmoniit to a cinnjtu-^t Ijy Deiitnarkj 
oi \vas it only a dLclaialiou n[ a leinpoiar^ fac’^ such as 
Tieoige nr might have nnuie .ihout ilanowrArcA'itling 
to Twiss, it matters Itllle. If tin re ^^as a cotu|ncsl. 
ilKicslitt, the sneces'^son is lln- same the iJani^h. ff 
not, still the successjon is the s.nne. I'or the entail \^as 
exhausLod^ and cme is tlirrnvn h:u k on anteijor principles 
in dealing with the reversion. And these know nothing 
of Sahe liTnitations. 

Now Ijiilain (in canisideiahon of vahu’ received in tlic 
shape ipf l^iernen and \'eideid IiluI giiuianteul in 1:715 
Dentnaik tlie ducal \K\\t of Sc]deb\>jg. if*nhu qtU'Htttfiquc, 
with all its might and all its poiser. And when in 
Prince h'tvdenc of Angustenhurg appears I in arms in 
Holstein^ and was supported hy PmssiUj j^ritish modialion, 
barking tlie Danish blockade of Stettill, secured an aiin- 
istiec, and eventually saw an accotumodalioji airived at 
ill On I-Tederick \TI's demise ni Prince 

Frederic’s son again appeared in the field, and Piussia 
and Austria, assuming to act as seif-c<mstitiited arbitersi 

^ In 1 IV, Uic tUirliy wms, in kini;, Uut.; 

fuinii Ilk utlitr piujvily); 1ml in 1 ilcn. VII ,UJ ''Utiac n-iukiL^l it 

puiiMlrlt; to lliL* iliicliy iv.i^ inuv u^-xi'.t^Ll i[i iJn kiti^ fo Saoli 

a cyiildUiun WLib ;o lluiL &ct up n^uinbl Uic ionics. 
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somewhat after the fashion of Kdward I in Scotland^ 
occupied and eventnally sei;^cd the dtichicsn The Danish 
forces distin!;tiished themselves hotli on land, and (in the 
battle <T Heiit,^oIand) at sea, \^hell the allied squadron 
tool; asyhnn in Dritish waters. France was ready io 
support Denmark if Britain liad done so, Tl can scarcely 
be doubted that thti evvnts of iSbj and the failnre of 
Britain to act up to her en^ai^oments were (after Waterloo) 
the turnin^^q>oint of the ceiituiy's jxditu's. For the part 
played by this countiy (to thu seruidal of Riiskin) in tliat 
crisis, his admirers have to thank — Honr^^i Visconrit 
Palmerston ! (It slituiltl he iKidtal that the article in the 
Encyihpci^ifiii UyiLnustui aS’^nnus much that is hi^ld}' 
pioblematicaL) 


Armed Merchantmen, 

Some considerable doubt may be felt re;:;ardijtij; Iho new 
poliev of arimni^ pa^SL'nj^vr vtcamers. Ihc^iunubly the object 
is to enable them Lo staiL a caieer as cruisers iinmedsutely 
tm the ontlireak of war. Tlu.ir own pokcclion in Uic course 
of their mercantile employment can scarcely }je seriousi) 
urged as the objeet* Fa^it Tndiamen were equipjjcd to 
criguige pirates in the old days—hut surely it is not sug¬ 
gested that a moil steamer fiiif of passengers is going to try 
coriciusvons with any armed cruiser ? Anything of her own 
speed in a sea-way is certain bj be much better armed and 
protected. And, allowing that she could meet on equal 
terms those useless types the Amcthy,^^ and Athanc^^St 
there arc not mnn3^ of that class in foreign navies. Nor, 
again, arc torpedo-gunboats likdy to be used for preying 
on commerce. It is difficult to believe that, even if an 
armed steamer met a would-be captor of this description, 
she would actually fight an engagement which would cer¬ 
tainly result in great loss of life, and considerable damage. 
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The late Admiral Colomb once read a paper at a Conference 
of the International Law Association in which lie spoke of 
the inllucnce of the torpedo upon niaritinie ca|]tnrc. It was 
pointed out l>y the pntsent Lord Justice Idiilliniore and 
others that a secret blow with a tor[)edo can never be an 
admissible method in respect of a ncntial contrabandist or 
blockade-runner. The ship must be duly sntftiiioned to stop, 
and only In case of subsequent evasion or resistance can 
forcible measiiies be justified- Since any vessel may turti 
out to bo a iicntrai, it can never be safe to open fire on a 
suspected merebantmun without verifyinj^ her character. 
Is the armed inail-sliip, then, U> open fire oti the hostile 
cruiser? If so, she i r:Uly I. ecfuues an unconimissioiud 
cruiser bcrselh and is asking for troulde. ' 

Cession and Nationality. 

The Porte haii e>ipoiiencetl consblerable difficulty during 
the course of tile peace m f^otiations \Mth Ihilgarki and 
Greece, in settling; questlfuis of nationality le^nrding the 
population of the transfersd ixgiou'^. Such diflkulties are 
of recent oiif^hn In okUm tinn s ii was the tenitoiy alone 
to ^sineb the conquetor Inokid. \\y virtue of hi;? new terri¬ 
torial sovereignty ho became entitled to the submission of 
every person actually y it Inn tliat terntoi}y and that was 
enough for him. Tlic tendenc;^ in (piite recent )ears to lay 
additional stress on the personal he beta ecu State and 
subject, and to assert limitations on the autonom^^ of the 
territorial sovLToigu when the subjects of other States arc 
concerned, has brought about an entirely new situation* 
The conquenn' now no longer thinks of soil but of souls. 
The cession is not a cession of territory only but a cession 
of subjects. The first glimmerings of the now slate of affairs 
appeared when cessions were made dependent on plebiscites 
of the ceded territory. Then the status of the population 
began to be the subject of special provisions. As in the 

7 
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case of the cession of Heligoland, an option to retain their 
former nationality was conceded to them. And now the 
position of the inhabitants is, perhaps invariably, made 
the subject of special regulations. On the occasion of the 
recognition of Servia as an independent kingdom, the 
nationality of the Ottoman inhabitants was the subject of 
very vague provisions, which gave rise to an acute con¬ 
troversy, dealt with in an able fashion by Prof, Peritch, 
of Belgrade, in '"A of CfiiTfr^c 0/ ufiifiout 

Cession 0/ 7 'crniory.’* In fact, the provisions of treaties 
cannot be too explicit on this head, ''Inhabitants" is 
an ambiguous word, and cannot safely be employed to 
designate the transferred population. Transitory allegiance 
is transferred over many commorants wdio do not '' inhabit " 
the district: not a few inhalntants" ow^e pcinmncnt al¬ 
legiance to other States altogether. It is said-that Greece 
and Bulgaiia arc pressing the view that Ottoman natives 
of the ceded distiicts ought to be transferred, Cfjually with 
residents; it is difiicult to see wl>y this should not be ad- 
nutted, if once W'c begin to cede persons as separate items 
in the parcels .of conveyance* If, as is alternativel3'' urged, 
these non-resident natives receive an option to choose 
Ottoman or ]?alkan nationalitj^ the result will be practically 
identical—for being of Balkan races they ^Yi^l naturally 
choose to become Greeks or Biilgars, Either way, Turkey 
loses many subjects actually inhabiting and settled in her 
restricted dominions. Formerly this would have been ri- 
diculous^. It is a tribute to the force of the modern revival 
of the personal tie of nationality that it no longer seems so. 

Von Bar and Asser, 

Two international publicists of the very first rank have 
been removed by death—one just before the Oxford Session 
of the Institute, the other on his way home from it. Privy 
Councillor C. L. von Bar, though not one of its founders, 
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was one of its very earliest members, havin^^ been elected in 
1S74, ^ subject of William IVj at Hanover in 1836, 

he became Professor at Kostock in 1866, and at Breslau two 
years later. In 1S78 he occupit;d the chair at Gottingen, 
and at his death was probably the best-known interna¬ 
tional jurist of the world. Some writers arc celebrated as 
Private, others as Public, International la\?ycis* \^on Bar 
was equally great in both departments* Though his larger 
works dealt witli Private law and Criminal law and Practice, 
his views on topics of Public International law were in¬ 
variably received with the respect due to a master of tlic 
subject. Wo need only refer to his recent aiticle in the 
Revitt? ife Dyoit liifcrnatiftmil Public (1910) on International 
Watercourses, and to his original and persuasive mono¬ 
graph on Contraband in the Revue dc I>i'oU lukmciUoual 
(VoL 26)t in which he advances in a brilliant fashion the 
arguments in favour of the abolition of Contraband* The 
Professor must have felt some gratihcalion when the British 
Government formally made the same proposal in 1907 at 
the Hague Peace Conference* Von Ihiv showed how little 
the interruption of neutral cormnercc affected the issues 
of war—and how it could nev'cr decide in a permanent 
fashion the true issue between the two combatants, one of 
which had been in this way prevented from using its own 
resources of cash and credit. His wiitings are all marked by 
a breadth and insight which are rare, and perhaps growing 
rarer. The Theory and Practice of luicntaiioml Private Lav> has 
been translated into English by Gillespie. Von liar was a 
frequent attendant at international gatherings. His slight 
figure, burdened wdth baggage, would be hurried by his in¬ 
domitable spirit in all ’W'eathers across the Belts or the Chan* 
nel: and when he spoke no one could have been listened 
to with more admiring esteem* We will add that universal 
sympathy will be felt with Mrs, von Bar, whose gracious 
kindliness has ^een experienced by many English friends. 
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Privy Councillor T, M, C* Asser seemed much younger, 
though he was actually born in 1838 (29th April)* He 
was born at and studied in Amsterdam, and practised 
there at the Bar, becominj^' Professor of Law in 1862* 
His ability having marked him out for State employment, 
he was made legal adviser to the Foreign Office in 1875 ; 
Edinburgh tnaHe him an LL.D* on the occasion of her 
great Tercentenary celebration of 1884: and in 1891 he was 
made a member of the Provincial Council of North Holland* 
Readers of this magazine will be familiar with his proposal 
to fuse the criteria of nationality and domicile by the adop¬ 
tion of a novel **privatcdaw nationality” which is practically 
indistinguishable from our conception of domicile* As a 
compromise which would give Anglo*Argentine-Aincricans 
the kernel of substance, whilst according to Continental 
ideas the shell of nomenclature, this proposal would cer¬ 
tainly find little serious opposition on this side of the 
channel. On the whole, Asseris most conspicuous work 
was done in the sphere of Private International law. He 
was best known in our country as one of the founders and 
editors of the ^Rmte de Droit Asser was a 

personage of Imndsome and commanding presence, and of 
the kindliest nature. His interest in Peace was absorb¬ 
ing and genuine. Like von Bar, he w^as a Member of the 
Permanent Arbitral Tribunal at the Hague. But he was 
also a most indefatigable pacificist, though by no means 
an impracticable one, and his work for international peace 
was the ungrudging service of a great man* He was at the 
time of his death Hon, President of the Netherlands Branch 
of the International Law Association, of which association 
he had long been a Vice-President* 

Den Beer Poortugaeh 

More than a passing reference ought also to be made to 
the labours in the cause of the Law of Na^ns of the lata 


CURRENT notes ON INTERNATIONAL LAW* 


* lOI 


Privy Councilbr, General den Beer-Poortugael* A country¬ 
man of Asser, General den Beer Poortugael was bom at 
Leyden on ist February, 1832^ and became iti due course 
lieuL-general in the Dutcli service. He was professor at 
the military staff college and subsequently Director: and 
naturally was attached to the Dutch mission which attended 
the Brussels Conference on tlie Laws of \\**Lr in 1874. 
subsequently filled various high offices, including that of 
Minister of War, His efforts at one Peace Congress after 
another, on behalf of the small nationalities, are well known* 
The right of an unorganised civil population to combine in 
self-defence against an invading enemy, is frowned upon by 
the military empires* Tlicir cno is to treat every such com¬ 
batant as a rebel* whether the area of operations has been 
reduced to military occupation or not* Swit-scrland* Holland, 
Norway* and Great Britain, which rely in a large measiiie 
upon the reserve winch they possess in their civil popula¬ 
tion* desired to give that population a regular indefeasible 
authorisation to take the field in ^lelf-defence, so that they 
would be entitled to the privileges of prisoners of war* 
Their efforts were in a large measure successful: the only 
loophole left to an invader (and it is rather a large one) 
being to regard himself as formally in occupation " of 
territories to some point within which his vedettes have 
paid a hurried visit* At the Hague Conference of 1S99 
Den Beer Poortugaers address on Disarmament is said to 
have been “ most eloquent and brilliant": and he again 
represented the Netherlands at the Conference of 1907* He 
was ejected to the Institute of International Law in 1B74* 
becoming a full member in 18SS. In the latter year was 
published his work on International ^^a^^time Law^ in 
which field he displayed a soundness of perception and a 
grasp of principle Vi-hich are not only surpiising in a soldier, 
but are not excelled by any of tlie l ecognlscd authorities on 
that special subject* Indeed, they are considerably more 
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conspicuous than in the ease of sorne admired authorities* 
His dissent from the novel doctrine of continuous voyage, 
even when applied to obvious munitions of war alone, is 
recorded in the of the Institute (vols* 13 and 14). 

He was one of the oil school of jurists, holding iinnly to 
clear and positive conceptions as constituling the very 
essence of lawand his loss, oven at the advanced age 
which he had reached, svill be severely felt* 


Institute of International Law. 

The session of the lastitutc, wliich took place under the 
presidency of Frof* T* E* Holland, in Oxford, last August, 
was almost entirely dev’oted to the discussion of the draft 
code of the laws of war at sea as between Ixilligerents. It 
is understood that the new principle that warships cannot 
be commissioned except within the territory of the commis¬ 
sioning Power was approved* It will, liowcver, be very 
difRcult to treat as a pirate a vessel for which a belligerent 
State assumes full responsibility. And if the new rule means 
less than this, it must be of little avail* 

Tn* B* 
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T T is rarely indeed that one has occasion to express doubt 
as to the soundness of any decision of Mr* Justice (now 
Lord Justice) Swinfen Eady, and when the occasion does 
arise, one does so with great misgiving* Therefore, one feels 
the more satisfaction when one has doubted to find in the 
result that the doubt was justified. In Cettiral Loudon 
Railway Company v. City of London Tax Commissioners (L* R. 
[igiij, I Ch. 467), that very learned judge decided two 
points. The first was that, when land is freed from the 
land tax so are all future works erected on and under it. 
The second was that, when the tax on land fronting a 
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highway is redeemed^ there is no presumption that the 
redemption CJitcnds over the liigliway nd mcdiitm ftlnau In 
commenting on these decisions, while agreeing respectfully 
with the first, we expressed strong doubt as to the seconds 
(Laiif Maf^azinef Vol, XXXVI, p, 475,) Oti appeal, the 
Court of Appeal, by a majority (Cokcus-H ardys M.K*, and 
Kennedy, LJ,, Farwcll, L.J,, dissenting)* reversed the 
second decision (L. R. [1911], 2 Cli. 467). And now that 
reversal liad been unanimously sustained by the House of 
Lords (L, R. [1913], A. C* 3O4)* 

The main argument of the appellants was that the land 
tax was to be assessed on the ''annual value'' of the Jand, 
and as tlie land nnder the highway had at the time of 
redemption no annual value, it could never have been 
assessed. In this connection it may be noted that the 
House of Lords has just decided tliat, h>r the purposes of 
the land taxes imposed by the TiiuuKc (r909-10) Act 1910 
“tile assessable site value of laud*' may be shown in the 
valuation as a minus ipiantity, in other words as less than 
nothing {lulami Revenue CvtnnnssHfuers v. Herbeyt fL. K, 
. [ryij], A. C. 3 j6). 

Two tendencies have lately been displayed by some 
Courts* Tlie one lias been to hear cases privately, either 
in canicrn or in chambeis* The other to keep from the 
public information as to what has actually happened in 
open Couit, Doth were usually followed in the interest, 
not of justice, but of one or both of the parties* And 
both were enforced by treating or threatening to treat any 
disclosure of the proceedings as a criminal contempt of 
Court* Courses better calculated to bring the administra¬ 
tion of the law under suspicion or to prejudice the characters 
of innocent persons it is difficult to conceive* It is to be 
hoped that the decision of the highest tribunal in the land 
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in Scott V. Scott (L, R. [1913], A. C, 417)^ will, at any rate, 
check these practices. There it is laid down m the most 
emphatic language that cases can be heard privately, and 
the publication of proceedings in Court can be treated as 
criminal contempt, only when this is absolutely necessary 
to prevent the defeat of justice. 


An excellent example of a case where a hearing in private 
might be necessary in the interest of justice is supplied by 
Aviber She md CItemkat Co. LitL v. Matuel (L. R. [1913], 
2 Cht 239)* There the action was for an injunction to 
restrain an ex-servant from using or disclosing a secret 
process of manufacture, knowledge of which he had ob¬ 
tained in his former employcnent. Now if evidence of the 
nature of such secret process had to be given, in open Court, 
or was reported in the press, the whole object of the action 
must be defeated. In this case it was not necessary to give 
any evidence of the nature of the secret process, since the 
judge (Astbury, J.) very sensibly held that once the Court 
was satished that a secret process existed, that the defen¬ 
dant had been informed of it in his employment, and that 
he had made an improper use of his information, an in¬ 
junction should issue. 

Two very strange arguments were used in this case. The 
first was that an employee could be restrained from using 
information obtained in his employment only when it was 
reduced-into writing: the other that he could not be re¬ 
strained unless he got the information in express confidence. 
As a matter of fact, in ninety-nine cases out of a hundred 
where disclosing or publishing information has been re¬ 
strained, the confidence has been implied from the relation¬ 
ship between the parties, and the question in each has 
been not whether the information has been reduced into 
writing, but whether it has been improperly used^ though 
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the existence of writing renders that question mucli more 
definite, and therefore makes it much easier for the Court 
to restrain any breach of confidence. 

In Attorney-Gsjierai v, Horner (No. 2) (L* R* [iQij], 2 Ch. 
140)1 argued in the Court of Appeal for eleven days, the 
Master of the Rolls points out tliat ^thcrc was not any 
serious dispute as to the facts or many points of law to 
decide. No doubt the value of the subject-matter of the 
action contributed at least as much to the length of the 
discussion as the difficulties of the case. The facts were 
these. The ap[)cllant had in another case established his 
right under a charter of Charles IT to hold a market in 
Spittle Square on Thinsdajs and Saturdays, and in doing 
so to let the market overflow into adjoining streets. He 
had also for many years past held markets on the other 
week-days which also overflowed, and lie now claimed that 
the Court was bound to presume a legal oiigin to justify 
this overflow* The Court held that as his whole claim had 
always been based on his charter, he could not now base 
part of it on a presumption. And further, he had for many 
years past demanded the tolls from the sellers, and not, as 
legal custom prescribed^ from the buyers- The Court held 
that no consideration of convenience could entitle him to do 
this. Another point decided was that ancient maps are not 
evidence of particular facts appearing on them. 

Is land situate in a foreign countiy not under English law 
realty vvithin English law? That is the question raised in 
« Smith, Smith v. Smith (L, R. [1913], z Ch. 216), 
Eve, J,> there held that it was, even though the will dealing 
with it lumped it up with what in English law is pure 
personalty, so that a charge of debts on the foreign property 
does not exonerate the residuaiy personal estate from its 
primary liability. One would think that a highly technical 
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distinction of Enf^lish law, obtaining in no other legal 
system, should hardly be applied to assets in a foreign 
country not under English law, especially when the result 
is to defeat the intention of the testator* 


A shocking example of the litigation which arises through 
the bad draftinj^ of Acts of Parliament will be found in 
Bnttenea Boy^nt^h Coit 7 idl v, City of Loitdon Iilcctnc Supply 
Co.f Ltd. (L* R* [1913], 2 Cln 34S). The Act in question 
there gave the defendants power to make a connection” 
between two systems of electric mains supplying different 
districts, The}" had made a connection, and now wanted 
to make another, but the local antliorities objected. The 
Court held they were entitled to make a second connec¬ 
tion on the ground that '*make a connection” really 
meant connect*” But if that vs as meant, why was that 
not said ? 

Though prcjbably correctly decided on authorltyj Hope 
V, Osbitrtte (L. R* [1913], z Ch. 349), is contrary both to 
analogy and common sense. It decides that commoners 
are not entitled to abate a nuisance vvhich docs not ex¬ 
clude them entirely from their light of common* On 
the ground of analogy, is a householder not entitled to 
pull down an olistruction to his light unless it deprives 
his house entirely of light ? On the ground of common 
sense, is a commoner not entitled to common over the 
whole land, and when a nuisance excludes him from part 
of it, is he not totally deprived of his right so far as that 
part is concerned* T A ^ 


When a public official is compelled by statute to detain 
under certain circumstances a person whom another public 
official believes to be a lunatic, it is a public obligation 
to hold him harmless for his compulsory act. The staying 



NOTES ON HECENT CASES (ENGLISH). 


yI 07 


of the action in SItackIcion v* Swift (L. R, [1013], 2 K. H. 
3o^)j was quite within the terms of the Lunacy Act i8go, 
for though by sect. 20 the first period of detention in a 
workhouse of the suspected lunatic is not to exceed three 
days, there may be an extension to fourteen days; and 
whether or not the certificate of the medical officer was 
technically regular in this case requiring the defendant, 
the master of the workhouse, to keep the patient for fur¬ 
ther observation for a few days beyond the tliiec, sect, j30 
of the Act affords relief from civil or critninal proceed¬ 
ings, on any ground, against a person who in pursuance 
of the statute has acted hi good faith and with reason¬ 
able care. This ]>iovision will probably serve to stay any 
other actions arising out of tile same incident that may 
be contemplated. 

Two eases recently reported discuss the jurisdiction of 
English Courts ever a British subject wlio has been ad¬ 
judged, ill a country beyond tlic shores of England but 
wdtliin the Empire, to ha’vc incurred liabilities. Of course 
a cliief difficulty in such an investigation is when a de¬ 
fendant, before the commencement of proceedings, has 
quitted the country where the claim was decided and has 
left no property there. This was the condition in both 
eases. In both cases also service out of the jurisdiction 
was allowed. In Phiitips^ v. Dafiuf (L, R. [1913]^ 3 R* B. 25), 
where both parties professed Cliristiaiiity, damages against 
the defendant as a co-respondent had been awarded by the 
High Court of Bengal, He had removed from India, leaving 
no property behind him, before the petition was presented, 
and had come to England where he ivas served with the 
summons. The decision of Scrutton, J., is noticeable first 
of all for w hat it excludes. It is not enough that petitioner 
and co-respondent are both subjects of the realm. Nor is it 
enough that the Indian Divorce Act allows service out of the 
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jurisdiction. The source of the judgment is in plirlosophical 
not technical grounds* As questions concerning marriages 
are assigned to the Indian Courts^ a Christian domiched in 
India could not obtain from the English Courts a remedy 
for marital wrongs* And if damages decreed in such a case 
by an Indian Court could not be enforced in England, then 
a co-respondent might defy both jurisdictions and deride the 
judgment against lum. But then comes the point which 
saves the situation* Marriage is a matter of status* Judg¬ 
ments on questions of status are in ran. Consequent on 
such judgments is the power to give damages for infringe¬ 
ment; and this i^ recognised in England and India both. 
On these grounds, Sutton, J*, is of opinion tiiat the English 
Courts will enforce orders of the Indian Courts for damages 
in matters of status within the Indian jurisdiction; and 
so to the five cases set out in Emanud v, Symon (L, R* 
[igoS], I K, B* 302), in which the English Courts will 
enforce a judgment from abroad, must no^v, presumably, 
be added a sixth* 


In the other case of Gavin^ Gih^ion (S' Co. v. Gibson (L* K* 
[^^913]^ 3 379)j question was of narrower compass, 

for the claim was on a judgment of the Court of Victoria 
for debt incurred in the colony and sued on long after the 
defendant had left. He did not appear to the action* He 
was born in Victoria of immigrant parents, and he had 
formerly lived in the colony for twenty-six years* From 
these facts of birth and residence, Atkin, ]*, was “unable to 
infer ” that the defendant’s domicil either of origin or choice 
was Victoria* This, no doubt, was right* On the hypo* 
thetical point w’hether, if the domicil had been Victoria, 
effect would have been given in England to a judgment 
of the Colonial Court, the learned judge was “ content to 
record a doubt,” But he decisively ruled that the fact of 
the defendant having given instructions, which were not 
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fulfilled, for a solicitor to appear for him in the colonial 
proceedings, did not estop him from dctiying siibmissiou to 
the jurisdiction. The authorities conclusively show that in 
a personal action commenced and determined in the absence 
of a defendant who has not submitted to the jurisdiction and 
has no property in the district covered by the jurisdiction, 
the judgment is a nulljt}v So that, theSe poitits being 
eliminated, the sole remaining f|nestion was whether the 
birth of the defendant within the colony made him a subject 
of the colony. Hurra3"’fi Dldtoyrnyy has not yet reached the 
word “ subject,” nor has Lord Halsbury's E}icyclop(i:dut. 
But a fair definition of the ’word is, that it signifies one who 
ow^cs allegiance to a sovereign and is governed by his laws, 
and that such a person belongs to the nationality of which 
the sovereign is the bead. Obedience to the laws of the 
colony in which he is resident he of course owes. But 
obedience is subordinate to allegiance. He could not 
detract a portion of the allegiance which lie owes to the 
entire nationality and allot it to a mere territorial fraction 
of the Empire, On these grounds the judgment could not 
reach the defendant. 


So firmly entrenched is Ciivaltcy v, Pu/id (L. K* [igo6], 
A, C, 4 zg), that nothing but fresh legislation can subvert it* 
But the Housing and Towm Planning Act was passed three 
years later, and in Ryali v, Kidwell & Son (L, R* [1913]* 
3 K, B, 123), an attempt by means of this Act ’was made 
to overpass the ruling case* The circumstances in both 
contentions were almost identical; a relative of the tenant 
of a house was injured through the dangerous state of the 
structure. But there is this difference between the two* 
In Cavalier v* Pope the house was taken under a promise 
by the landlord that it should be put into habitable 
repair and no measures were taken to keep the promise. 
In Ryall v* KidweU & S<tn there was no such undertakingj 
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but the house was one falling wnthin the terms of sections 
14 and 15 of the Housing and Town Planning Act, which 
enact that a condition shall he implied in a contract of 
letting that the house shall at the stmt be reasonably fit 
for habitation and shall be so maintained during the term. 
On this it was claimed for the plaintiff that when a statute 
imposes a duty for the benefit of a class, then, in the absence 
of anything to the contrary, such as a special penalty, any 
member of this class may sue who is injured through breach 
of the duty on the part of the Luidlord. Strictly, the Act 
adds merely a clause to the contract between the landlord 
and the tenant. There is nothing hi it to attach an indirect 
liability to the landlord. For a breacli of the condition 
which the Act imposes ihero would be a right of action by 
the tenant, but the right is not extended to anyone not a 
party to the contract. Probably the decision that llic claim 
was negatived by Cavitha- v, Pope \v\\\ hold good, but the 
full effect of the Act was not completely exhausted by the 
judgment. It is interesting to remember what the opinions 
of the Eench have been in the past on the main question. 
In Ndson v. FJvcrpool Brewery Co. ^ C. P* D., 

page 311), the joint judgment of Lopes, L.J., and Denman, 
L.J., runs: ** We think there arc only t\vo ways in which 
landlords or owners can be made liable in case of injury to a 
stranger by the defective repair of premises let to a tenant; 
first, in the case of a contract by the landlord to do repairs 
where the tenant can sue him for not repairing; second, in 
the case of a misfeasance by the landlord, as for instance, 
where he lets premises in a ruinous condition* In either 
of these cases we think an action would lie against the 
owner.*' And when Cavalier v* Pope was before the Court 
of Appeal, Mathew, L.J., was of opinion that the plaintiff, 
the tenant*s wife who was injured, was ''entitled to a 
remedy at law for injury she sustained,*' 
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Interesting as the full facts are in & Son v. Umon 

Cold Storage Ct?. (L. R. [igij], 3 K. 1), their number and 
complexity preclude their being condensed into the space 
available for a note. But the points of law can be dis¬ 
sociated from most of them. When a cargo of Australian 
meat, purchased by a company in which the plaintiffs had 
an interest arrived in London, it was loilged In the cold 
storage of the defendants with the consent of a bank who 
were the pledgees of the bills of lading, and held these docu¬ 
ments as direct security for discounting a bill of exchange 
for the outlay on the venturoj drawn by the plaintiffs to the 
bank's order and accepted by the purchasing company. On 
the failure of the purchasers to honour their acceptance, the 
plaintiffs had to meet the bill and therefore become entitlc<l 
to the documents of title. It is a custom of the cold stoiage 
trade not to accept the rare of gooils unless on the condition 
of a general lien for all sums due by the storerj and this 
condition as regards themselves the defendants expressly 
announced in their printed forms. It happened that the 
purcliasing company, the storers and original owners of the 
shipment in question, were indebted to the defendants 
for other storage charges in respect of similar transactions 
between all the same parties j and the defendants therefore 
claimed their general lien. The plaintiffs atUnitted a par¬ 
ticular lien on the one shipment, but eventually paid the 
full claim under protest; and they now sought to recover 
for money paid under duress. But they failed on the 
ground that as sureties they had only the rights of the 
bank, who had given authority to the purchasing company 
to secure the preservation of the meat on the usual terms, 
and as these terms “ involved a general lien, the lien was 
good against the bank.” There were two other points that 
may be noted. The defendants contended that as a particu¬ 
lar lien had been admitted, it applied to carcases from each 
ship; and this contention, Scrutton, J,, thinks is correct in 
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law; and indeed, analogous cases will support this view. 
The other point is that Scrutton, J., was by no means 
satisfied” that the value of bills of lading as documents of 
title docs not expire when the freight is paid and the goods 
landed from the ship at tiie agreed port. But this point it 
was not necessary to decide, 

T, J, E. 


SCOTCH CASES* 

Where a discharge is granted of a debt a)l rpicstion of 
liability is then at an end, unless the discharge can be 
reduced on averments of fraud, essential error, or something 
similar. With regard to a docijuet on an account, it was 
decided in Laiug v. Lavig {J4 Dunlop 162) that the effect 
of it was to tcverse the 01ms and not to exclude inquiry 
altogether; that is to sny, the party averring the docqucitcd 
account to be wrong must be put to explicit proof on 
that point. Now, the case of Simtheya v. Smith ([1913], 
2 S, L. T, 157) does not deal with a discharge or doequetted 
account, but merely with the position in law- of accounts 
rendered half-yearly* and the finding of the Court was, 
(i) that there was a presumption that all disbursements 
made by the party fendering the accounts, in tiiis case a 
property agent, over the period covered by each statement, 
were included in the statement; and (2) that the onus was 
00 the party claiming payment of past disbursements to show 
that the statements rendered in the past ^vere Incorrect, 

The question decided in North Briii&h Hailufay Co, Vr Win^ 
gate 50 S, E, R* S57) is one of very wide general 

interest, and deserves to be read w'ltli special care by those 
in charge of the investment departments of banks, insur¬ 
ance companies, and other financial concerns* The North 
British Railway Act of 1S8S declared that, as regards any 
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preference share or stock which should be entitled to a 
preferential divicjentl out of the profits of each half-jear, 
no part of any deficiency iu interest or dividend sljould, in 
the event of it turnini^ out that in any half-year there were 
not profits available for the payment of the full amount of 
preferential dividend or interest, be made good out of the 
profits of any subsettuent half-3 car* pitrsuance of this 
Statute the accounts of the Company were made up half- 
yearly, and the preference shareholders were paid out of 
each half-year’s profits* In 1511 the Railway Companies 
Accounts and Returns Act was passed, sect* 4 of which 
provides:—A railway company sliall not be niider any 
obligation to prepare or to submit to their sharulioldcrs or 
auditors statements of accounts or balance sheets or to 
bold ordinary general meetings more tlian once a year/* 
The case referred to was lucuigliL for the purpose of de¬ 
termining whet I Id tlie terms of the 1S1S8 Act, uhicb 
contemplated a half-yearly division of profits, were over¬ 
ridden and displaced by this Statute in favour of a yearly 
computation- The Court held that dividends upon pieferred 
ordinary stock must be paid only out of tlie profits of 
each separate half*>car, and no part of a deficiency in one 
year should be maile good out of the profits of the next 
or any subsequent half-year. I'had is to say, the general 
accounting Statute of ipri does not affect the special 
Acts of railway companies dealing with tlidr capital* The 
opinion of the Lord Presidenr, Lord Dunedin, is one of 
great interest, anti makes very plain the diftcrcnce between 
a half-yeaily and a yearly accounting, and tlic reasons why 
a change froin the former to the latter should not be made* 


The practical importance of the point is our excuse for 
referring here to a Sheriff (Countj) Court decision. The 
important provision of the Workmen’s Compensation Act 
which declares that “ weekly paj'ments or a sum paid by 

S 
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way of redemption thereof shall not be capable of being 
assigned, charged or attached/' has been the subject of 
a decision of great practical interesE: in tlic Sheriff C^f>int 
at Greenock v* The Royal Ihitik t*/ SeoiliiHil 

1 S* L, T* 4fjyh A sum of which admitleJly repie- 

sented the balance of a sum of £'i.25, which hud been paid 
by way of redciuptani of compensation, was arrested in the 
hands of the Koyal r?ank of Scotland, with whom it lay 
on deposit receipt. I'he arrester maiiilaijicd that the pro¬ 
tection of the si at ate only applied to the eompensalion 
money so long us it \Nas in the hands of the Clerk of 
Court, and that whencvxjr it \\as paid over it liocamc part 
of the common debtor's moveable estate, and li.ible to 
all legal diligence. Idie ShentT took the view that com¬ 
pensation money was flesignod by the statute to he of 
an alimentary nature for the stibsish nre of the workman, 
and that so long as money belonging (o a workman can be 
identihed as having come to him by way of compensation, 
it is protected fiom aneslment. 

The ca*e of JVtifHl V, Clyile^thle TTinh Liiuiteil ifioidl* 

2 S, L. T* which arose out of tlie theft of an cmlorscd 
deposit receipt is worth notice, Wood sent a registered 
packet to his brother containing a dt:j>osit receipt for 
jfioo witli the Clydesdale Dank, endorsed by him, and 
a letter addressed to tlic liank asking them to pay £"60 
to his brother. At the same time he posted a letter to 
the Bank asking them to pay £f )0 out of the £100 depos¬ 
ited with them to his hroilier. The registered packet 
was stolen, and the deposit icceipt and the letter which 
it contained were picseniod at the Bank hy someone who 
represented himself as Wu^al’s brother, and who, at the 
re^picst of the Bank, endorsed the deposit recci])t by 
forging tbe name of Wood's brotlier, The Bank there¬ 
upon paid him the £^60, and handed him a deposit receipt 
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for the balance in the name of Wood. Wood raised an 
action against the Dank for £100. beinj; the amount in 
the deposit receipt. Lord Ifuliter f;a\e decree for the 
sinu sued for. fie said that it was a case wliere one of 
two innocent parties mnst suffer for tlie fiand of a tliird 
party. Here the loss must fall on the Dank. A deposit 
receipt was not ri ne^oLialde iiistniment. * The Jiaiik had 
come utuler an ohh^ation to puy to the person named 
thereon, or accoidin”; to his instruction?. The fact that 
a person was in possession ni the endorsed deptj'=;it re- 
Ceijit did nut necessarily mean fliat he had a rifiiit to 
receive payment of Us coiUeius. If the Dank chose to 
make a payment to Imn it nnist lake the ri^k of havinj' 
to pay over aj^ain, not only in a ca^'O wlieie ihe si^ma- 
tuic was forj^cd, but also in a ca^e wliere it was proved 
that tlie holder of the dvptjsit loccipt was not entitled 
to payment, unless it coviki be shown that the tiepositor 
had c^intiibiited to tlie inistako by his own nc^licence. 
Here the Ijank could only rnainUun its defence by show¬ 
ing that the payee was real]\" Vwjod's brother. 

D. M. 


IRISH CASLS. 

When an liLU tenant-farmer dies intestate, possessed 
of a moderately small estate, it is the exception rather 
than tlie rule that any surviving relative should take out 
adminlstralion. The ordinary custom is that the widow and 
cliildrcn remain in occupation of the farm, working it as 
before, Kach of them on the intestate's death becomes , 
entitletl to a specific undivided interest in the tenancy, 
in respect of his or her share under the Statute of 
Distributions. As time goes on, and as some of the 
children leave the farm and ?ome receive a '* portion 
or ** fortune ” out of the assets, questions as to the trans¬ 
mission or devolution of the various shares among the 
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several members of the family often become very com^ 
plicated, and lead to njany an equity suit in the County 
Court* In patticular, where some of tlie children arc minors 
at tliG time of the iiitcstite's death, a mother or other adult 
member of the family taking possession of the land is held, 
Sii far as I he infants* shares are concerned, to be in posses¬ 
sion as a “bailiff** for such infants. In tlie past, some 
Courts have seemed inclined to hold that viitually no lapse 
of time, and hardly any other circumstance, could put an end 
to this bailifiFsliip, so as to cause ihc Statute of Limitations 
to bar a child who was an iuf.uit at the intestatehs death. 
It is now admitted that this view was exaggerated. In 
MacMiihon v. ^ Ir* K. d95h be found 

a useful summary of the law. In order that a person enter¬ 
ing upon an infant*s estate should be hold a bailiff for the 
infant, he must enter with a knowledge of the infantas rights. 
But if he has that knowledge, then he continues a bailiff even 
.although the infant has come of age ; some other circum¬ 
stance, beyond the mere attaiiiment of majority, is necessary 
to dissolve the relationship. One such ciicurnstauce will be 
a demand nf possession : if that is refuseti, the possession of 
the former bailiff becomes adverse ** from the time of the 
refusal. Only, if the demand and refusal are ^\ithin six years 
before an action brought by tlic infant, the latter's rights arc 
saved by sect. 3 of the Real Property Limitation Act 1874* 

Of cases upon the construction of wills there is no end; 
of reconciling some of those cases with each other there is 
hardly even a beginning. Two leccnt decisions illustrate 
the divergent views, which different judicial minds may take 
of very similar words, in deciding whether a person has a 
beneheial interest or is a trustee. In V. Hickey 

([X913], I Ir, R. 390), a husband bequeathed to his wife 
his entire worldly effects to be managed as best she can 
for the benefit of our children ; and it was held, that this 
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gave no beneficml interest to the wife. In Bervyman v, 
Berryman ([19T3], i Ir, R, 21], a. husband gave to his wife all 
Ins property (enumerating it) "to he di^^pcsed of as she may 
think best for the good of onr children and it was held, 
that tins gave the whole beneficial interest to the wife* un* 
affected by any b[n<ling trust. The former h a dccitiion of 
the Court of Appeal, the latter of a judge b( first instance; 
and, therefore, it looks as if Derrymim v. would 

not have a very useful career as au authority. If one could 
speculate as to what was really in the minds of the two 
illiterate testditors, while tw^o seini-htciate but unprt^fessional 
friends were writing out their wills, one would probably 
think that neither testator wished liis wife to take nothing 
and the children to take all; hut this gne'^snig is dangerous* 
and IfUm sci ipta fiitinct. The moiul is tlie f»]d one: that if 
you wisli a recipient of bounty under your will to take an 
out-and-out beneficial interest, you ought to say so with 
decision* _________ 

In the August mimltor of the f.tnc.' these notes 

referred to a case upon the legality of an agreement between 
husband and wife (who were living apart when the agree¬ 
ment was made), providing for an immediate jcconciliation, 
but also making provision for the wife in the case of such 
reconciliation not proving permanent. Such an agreement, 
altlioiigh in a sense it coiiteniplates a future separation, wms 
held valid and not contrary to public policy. That decision 
has no^v been afifirmed by the Court of Appeal: Pursir v. 
Purser ([1913], I Ir. R.428). The judgment of Palks, C.B** 
is valuable as reviewing the development of the law^ as to ^ 
aeparation-agreements from early times. 

Where a person libelled rc^^ides in Ireland, ahd the autlior 
of the libel in England, the attempt to keep the tiial of the 
libel action in Ireland meets with some difficulties. The 
Irish R. S. C., Ord. XI, r. I (/i), provide that leave may be 
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p^iven to issue find serve a concurrent writ out of the juris¬ 
diction ajjainst a person who is a necessary or proper paity 
to an action properly broup^ht against a defendant within 
the jurisdiction. It seemed theiefore that if there had 
been a publication of the libel hi Ireland (say, the sale of a 
newspaper by a news-apent). an action might be begun in 
Ireland against *the news-agent, that the Author miglit be 
joined as a co-defL'udant to tiiis action, and that then leave 
might be obtained to serve a conrnireiit writ out of the 
jurisdiction upon t)ic Antlior, The risk is that the Court 
may hold that the action was not hotiit fitie l>roiight against 
the nominal defendant w'ithiii the jurisdiction ^ and this 
was virtually ilie giound for setting aside the proceed¬ 
ings in‘A\35 s V. Eijyjfi Sofis I. id. 2 Ir* R. 4,Vj)* 

III a recent rase, however, v. i'^ Jlc/uinwon 

“ Ir. K. 4ajh such an attempt, under a stronger 
state of facts, w'as successful, and the order giving leave 
to serve the cortciirrout wtit was u|>iielih Here the author 
of the alleged hht U had st ut over to Ireland phicaids con¬ 
taining them, nnd had employcil a bill-postvr to post and 
circulate tlie'^e near tlie [daiutiffs residence. The bill-poster 
was evidently in a very different jKjsiljnn from that of the 
ordinary ncwsi-agcut : the latter would bo entitled tii a 
verdict on show'ing that he did not know the newspaper 
w'hich he sold contained a libel, that he had no ground for 
supposing it was likely to contain one, ami tliat such ignnr- 
ance was not due to his negligence. The bill-poster, a 
special agent for tljc publication of the alleged hbi‘1, could 
show none of these tilings—the Author suggested no defence 
but justification: and Ihe fact that the bill-poster was said 
to be a pauper did not seem to tlie Court a ground for 
thinking that he was not hmui fide made a defendant- Upon 
this view, the <>nly fjiicstion upon the construction of the rule 
was: Would the action lie against botli defendants if both 
were within the jurisdiction ? j 
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[SIIOKT HO Nor MKKCLUHli ki;V|KVV-i AT nRI'.ATKR 

l.KNG'l'It IN SUllMigUKNl ISSLTiiS,] 


The Lfnvy^r tn !Akrati{rt\ Itjr JolIN il vr^iiaw. (In.sT. Houston: 
Thti iJostcm Book Coi^nxin}. ly^j- 

It ]s curious to notito tlio ulca lliat tlio avoMgti drAmiUist kis cjF 
llic lawyer, whu’h k mteiisilk'd when ck’ijictud hy Uic j,elor* Wk 
arc all ramiluir witli lIh: who twer^ljOd>''i alE'iir> \Mth 

indifijeri'nl whcj gcnerall) has j inettyward whom Ik- iif'Utws 

ftn I he iiii[jccm)hnis yotn^i^ kainster in llie kiii aei. a Ta- 

niihar fiMlure is tlu- Uaitied Kiti^\ (V>msM-| tlisjjLiys lanientahk: 
maniirrs hy ha^ a cross-e\,iminm^ sretie wjth the \rlliuness at a 
<lmnet party, lojillu r. slane law li-ts ti.> pt^mliantJes. A mottjrago 
ran he fuu'rlosnl ni Ihe nnnkites tiy die nearest villaiiij anti the 
SOT lowing hiTonit' and Iut w hilc-he.ktled father are ilung into the 
night Ui slow inirsTC. Thie Ivan is always uirented foi mnrdeTj and 
haivlf uthd withoiu w'AUAnt nr inloniiHiLit^n, tTtily to (»e leleased ll|;oil 
the unrorniiuMaU'd slatenuait ol live t mnir inaux wlvi dTie^'ts llie 
pohre ttj iFninskT the handcurfs to tlu^ iit'kiir^t mIIaiii, whieh they dtJ 
w'lthoul detiiur^ In the jiieseiil inleiesLing hook .Ml tlest gives us 
the position lilleil hv lawjeis in literAtiire. Dirkeiis, hinistlf brouglit 
up in ;i lawyer’s olhces gave to the woild the nnmortal Inal scene 
of ihtith'ii V, /Whif'ifh. In tiiany (ft his tiou ls Ihclietis ilepirts iu 
caricalnre tlio law yets of tiis dayp i'he second ntivehsl dealt with is 
Sir ^Valte^ Srotl, and here we lia^e a most illijiiiinalinj; criticism of 
that relehralcd niaiip llonoie de liahar comes nesk and to tJie 
reader h piescnted the tnatked routiast hetween ll.il/ac’s mental 
attitude tow'ards morals and wnmon, and his conservative lieatnieiit 
of l^w and bolitics. Further^ the learned Author deals ivjtEi the 
writings of Sir Edvnvrd Coke in a way that wall he iiuich A[ipTcciaied 
hy Englisli law'vers, A judge of the Orphan^ Court, rhiladelphia, 
the learned Author shows, himself to be a man t>l wade ciiUurej ivith 
a pronounoe<l sense of humour, and we can lecoinmend with utmost 
corfidence the perusal of tUcbC seven ieclines as interesting to 
lawyer and laymen alike« 
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Eyn of 6^7 Edivard If A. A ^3^3-13^4' 

Vol. III. Edited for the Sclden Society by Wju-ia^ Craddock 
Bolland, l^ndon: Bcinaid Qiisiritch* ^9^3- 

Tliis volume com[jlotes tlie IJooh of the Eyre of Kent, It 
con tains I [10 remaining titles of Moridtufftstorf lY{t^\d 

I.h'sseisiii^ Nitfer O/d//, Qi/tf/T mm udmhit^ Quod Quo 

Wan tinio^ Ri:fk'Vin^ St ire Vnriana^ and a collection of 

Noteii on various, niatteris. The Inirodociioji by Mr. Jlolland is 
mainly concerned ivith ambiguous points in ca-ies hoie reported. 
They are consequently of a veiy leehnical natine. Of mote general 
interest is the discussion upon the rcmiinciatioji of the Justices and 
their staff of clerks. From the LHh^yaie Kolls, for the most part 
unedited and unpublished!* ^Tr. Bollaiul lias aMeitained the amounts 
payable to the Justices sitting during the Eyre of Kent, and from 
the Rolls of furies and Assi/es of this Eyre those allotted to tlio 
clerks. "Hie latter ap[)arei]itly did not receive aii)thing in the niiUiro 
of a fixed salary, and ap]^ear to have been j^iid ehielly by fees. 
'I'hese fees ivore paid out of the damages awaidetl to the ^ticecssful 
partiuij. There sceius to have hocn luj ioit of pujpoilioii hetween 
the amount of the damages and the porlum aU(jU(.d to the clerks. 
Nor is there anything to shoiiV how the latter was apportioned 
between the clerks, Clf the total .sum of given in damages 

in 180 cases* ^124, or almost esaclly one seventh* goes to the 
clerks. In later times the clciks in the CoiuL of (loiumon Pleas 
had establishedl the right to one-lviuh of all damages lecovercd, 
and those of the ('uuit of KingS Ticneh and the Exrlicquer to 
one twentieth. Hus piaclice of the cleiks was apparently regarded 
as a grievance by the public, hut it war. abo followed by the 
Justices, who* when their own salaries were in aricar* as they 
usually were, did not hesitate' to raid the damages iliie to successful 
plainfjfTs* I'rom the rase of Tho v, Thv Ahbot of we 

find the curious fact that a hare was valued at less than half the 
price of a rabbit, A cony is here valued at fourpetice* whilst a 
hare iJs only asscsssccl at three half pence. At this period a capon 
was worth fouqiencc, and a fowl of the best quality twopcnct'. 
Mr. B(jlland explains this inversion of prices by suggesting that 
It was due to the recent introduction of the rabbit into England, 
and its conse<iuent scarcity* 'I’he prejudice against hares* however* 
as ail article of food has iiurvived to modern times, VVo cou' 
gratulate Mr, Bolland upon the completion of a laborious work 
finely executed. 



REVIEWS, 


IZI 


Lectures on Legal ili&fory and MiscdlaneoHS I^^ai Esmys. 

JamiiS Hark AmkS^ ^nili :*■ I^tcmoir, I^iuloti: Humphrey JVIilU 
h>Tdt Oxford UiiivLTJiity J’ress, n/ij- 

This lx>t)k, whicfi aiuiains a.11 Iho impoTUinl writings of the ktu 
Vr^jfessor Ames with the ej;ee[)tioii of two articles uti the Negotiable 
Instruments Act^ published elsewhere, sliotild make the name of Ames 
i\ htjusehold word with law stuck'nts in tlik country* Had he not been 
a ^reat teacher^ Ames would have been a great writer. His hft^worJe 
lay in the cla'iS-rorjiu and tii pri'inarattoii for the class-room. His real 
work was the formation of the minds of those committing themselves 
to his influence* His rare scholarship and reseaich were the means 
be emp]o3'ed in this high and serious task. He realised what a social 
force may be in sound legal iiistruciion. And he is justified ijy his 
works* M'ell might lu: iiave retorted to those wluj would have turned 
his great powers to prcdiu tive work So that I train your lavryers 
Mild judgeSj let who will write yonr books.*’ It was Ames, even 
more than Ijirngdeh, who established the “ Hangdell method” of 
studying and Lcaciung law. .\ great leg;t] historian, Ames sought 
to teach the law' chiefly as a philosophtcal sjstem. He used a case 
or ii series of cases chiefly to form the basis of a Socrallc discusalom 
which should draw out the pnncipte involved. Not that he neg¬ 
lected ihc ]nsti>rical method, as tin: an LtgttI Jlhiary 

abundantly show. Itt the essay cnliLled Tlu IWtifwn af a Law 
P}p/es$of\ Ames give'* a hint of the force wbleh inspired his own 
work. It Wiis the belief that, through the students who sat under 
him, lie might leave his impress for good upon the legal system of 
hK country. His i<leal was to make the law school a scat of legal 
influence* His social conscience, his lofty' conception of personal 
obligation, his legal ideals^ have become the living creed of hundreds 
of strong men who luve gone out from his inslriietion to become 
mernbers and leaders of the IJar, judges and teaclicrs of law in all [lai ts 
uf the land. And although his direct influence upon Icgiskition was 
comparatively small, through his disciples he bad a predominating 
influence In the work of the ('onimtssioii tin Uniformily of l.ugisla-' 
tion, which is destined to be the foundation of live commercial law' 
of the United ^itatcs. The present volume oiily nukes the regret 
keener that Ames did not live alter his leliremenl horn Haivaid 
to produce the works on legal history whuh ho had projected. 
Wc know of no work which w^ould !>e moie fruitful of results in 
the hands of the young law student than these Lt^/nres i>n Legal 
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Ihistory. Ames believed thsit a real and fundamental knowledge 
of present law could not be gained without a knowledge of the 
piist Thebe lectures demonstrate the value of apt^licd hi^lory in 
]iresellt-tlay uriairs. Otiicr lawyers liave nnulc the Vtur of 

the fourteenth century useful for the solution of some iKirticulfir 
case: Amcb made tliem the souue of the nio.st practical knowledge 
of current legal princl[>lcs- 

-o — ■■ - 

Ft'd^rai hmiponthim, lly R. < 1 . HaibMiiR. lioston : d'hc lloston 
Rook Cotnpauy. lyjj- 

This book forms the third volume of the t^tibllcations of 'I'he 
School of I.aw' of the University of Fcnnsylvaiiiu. d’he puhliration 
of each volume of this series ictiuircs the sauclinn of llie f.avv 
Faculty, and the jVutlmis mu>t he conncf Led with the school as 
members of the kaching fotre, fellows, or graduate studenlnS, 'The 
Author of tins irtsUisc, a giadujte of the \^\v Scdunil and a meiiiher 
of the I^hiludelpliia dak held tile posUloii ol (lowen ^femonal 
Fellow^ in the I^iw School foi tun j'Lais, during whicit he studied 
the conhktLitional questions uhicli he Jieie anahses and discusses. 
Thebe {Questions are for the most those ittising under the power 
over inter-state cctuimerce vested in Uongress by the ( ^>nstJlul^on. It 
WiiS not oil iSky, wlieci the Intel-sLau Uomiuen e Act was passed, 
that Congress hegaii to emu t utTirmative measures tn the exercise 
of this [>owi'i. Since this date the ShetniEui Anli-Tiust Act and 
numeious nilier statuU-s haw followed, "The <leeisKins of dm 
Supreme Court/' wntes Mr* UeislcTj “cleaily demonstuUe that the 
limit of Congresstfinal action has been by no means reai'hed. The 
precise extent of the federal jxuver has yet to be ikterm mod. 'The 
increasing power of industrial corporations renders more eHieient 
control ]niiH.'raiive/* One method suggested is that ("ongrebs should 
itself incorporato com jxn lies to engage m iulei^shite coin me rets A 
Hill with this object was intnuiueed in the House of Re[ireseniai]ves 
in 1910. It is the purjKJSe of this treatise to examine the cou- 
' ^stitutional questions which would ix: involved as a result of such 
legislation. 

Tniernatifittai Arktrtifimi ihc Gneks, by M, N. d’oi>, 

Oxford: 'i'he Clarendon Press. 19^5. 

Now that the 'Pemijle of l*ea<’e is a suhstantial and stately edifice, 
the subject of International arbiliation may iwjbsibly attain an 
increased influence in the policy of civilised States. Historical 
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precedents would nnturally Form a proniinent F^iatUTo in tlu^' abstract 
principle oF a reference oF di'ipuUs lo an indciJcndent tribunal. And 
if Instory can lie inteipnied by the evidence of material rcninainH m 
ancient (rreecL\ as snpplrinenta] to the records of Itb'ralurej then 
this volume will asMEmc an appiopiiLite value, b’or it .supplies many 
instances <ir impmlant inscrifitmtis on slabs of neirblc or stones and 
on fra;^nienls wall whicli eseavations ha\e brouj^ht inuler luspec* 
tioii^ and these instinees relate lo tlie nature oF ditfereitccs 
niitted to arbitration in distant a^^es, the lailuinaK ap]Hjlntcdi the 
procedure adojitedt and the evidenrt: subnulteth 'I’hc leitrmn^ 
W'hicli the Ijuok displays coiumaEids the gicutest respect. 

Third Edition* VhTt/t ihiiuii /.£0\s ]!y ll. Cohen, bondoii ^ 

Skeens vH: Haynes, 'pi^p 

Tiade disputes pursued as ilu y arc just now, with bitter aniai'- 
oniMii, au- no( only ot disasLirjits ( tTe< I on c-nmmcieial prospcniy 
and tile progress of iiianLiraciuie, but arc aKo the causes oF lament- 
a I lie de[}] ]\ation and dislicss So th.U a sLUiaiient of die law on the 
Mibiecij brought ilovvti tu witliin the last Four niontlis. must be of 
wide inlcn-st. 'Hie hocik tuu'cs the o^F rcsiranU on trade 

Fioin I'lanJi\j;enL’t tnui s, and fnilous it 111 detail tlirou;;h the 'JVade 
Union A( t oF [S71 \n ih.n o[ the jjrcscnt u-ar, and supphi‘S the 
notes a)id rules estabhsiied under tire \cis. In addifion, tlieie arc 
tluptcrs on llu' tViiiuiial law iEivol\r{l and an tire Inruts on die 
evpulsigin ot Its niembeis which the Unions uan cvcreise. 

Fourth Edition. JurLpnfduuw lly J. \V. S.m mono, [^ndon : 
SreVi'ns \ JiajMijs 1913- 

'rhe third ethlion eF ihii work was reviewed by us in 1910, and 
tlreri' are Iwfi facts that should k' noiiecd conccinin^ the fouith 
cditiiin, ((/) It IS suhstanlially a n'lirrui f>F the third edition ; i/>) The 
learned Author is still Solicitor t rcucral for New Zoniland. 'rhese 
facts, demonstrate that the reading public approchato Mr Salmond’s 
w'ork as a writer, and also that tninistries may change in New /ealand, 
but tl\G Solicilor-Cencral remains, a great testimony to the [X)pu[arity 
oF that olliciiil with his fcllow-cik/cns in that remote jiail of our 
(Hersoa nommion.s. We see no reason For dissenting from the 
good opinion held by the reading piilihr. li^V hke very much the 
contents of A[)pendix V, which gives in:>t only a ii.st of authorities, 
but also short explanatory notes concerning the writers themselves. 
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JVith regard to Grotius, we would suggest that his Opini&HS and 
lutreduciUft io Dukh Jurhpruiknce are belter known than his 
De Jure helU ac /erm, so that it is hardly accurate to say that 
“ Grot]us confines his aucntion for tlie most part Lo Intcniatioml 
law," hurther, if Mr iSalmoiid would consult the Biogri[diical 
Sketch appearing at the commencernent of do llruyti^s translation 
of the Ophii&ris^ he would find that Grotius wa'!i al?>o a Poet and 
Theologian ; the hitler fact lacing the cause of his baiiishment from 
Holland and the bitrer persecution that lie suffered. 

Fourth Edition, 27ie fo Cheques, liy E, R, 

Watson, TL.lh lamdon: Huttcrwtwth Co, 19^3. 

17ic f^aw J Biiis a/ i.lieqfU’Sy (lud Pfvmis^nry Nfdes^ 

By B. Jacous, BL,Ih Condon: Sweet vV Maxwell 1913. 

Mr Watson’s position as codulitoi of Byk'i mi Tiifh^ fully eulitles 
him to pOio as an cxpeit on llie subject of (hietpies, d'ho present 
edition has been thoioughly revised and enUrgod in :i notkmanlike 
manner Negotiable instruments fonn the sulajisHmiatter of con- 
biderahle legal det'ibion,^ and cheques form no exception. Some of 
the decisions appear in Mr. Watsons csriinaiion to be cemnicting, 
and be expresses lbs pnsonal opinion in no unceitain fashion, 't he 
final ehaptui on Limitation of AcluniSj which ap[icarcd m former 
editions, has been cut out, and nuKh of the matti r incorporated 
into the text elsewhere. Oilier subjects Iielvo been eliminati.'d, the 
reasons for which are given by the ^ViitliOTj and appear to he ade¬ 
quate, All of i\hfch indicates dial the piescnt cdiltcjn fully crimes 
up to the high standard set by former ones, 

Mr, Jacobs’ volume would appear to l>t: more in the nature of [i 
tcxt'book for SitudcntSj and in his position of lecturer on English Baw 
to the University College of South Wales and MoiimouthshtrCj ho 
would have aciiuired a knowlcrlgo of their rot[uiremenls, l>caling 
with general principles and writing in broad outlinCi ho prosSeiits a 
view of the subject comprehoiisihle and lucid. The toKt is divided 
into three Paits. Tart I has as its subject^ Negotiable instruments 
generally”; Part il, ** Bills of Exchange^ Cheques, and Promissory 
Notes ”; and Part " Bills of Lading, LO.U,*s, a Digest of C'asos, 
and the text of the two Acts of 18S3 and 1906.” d'hcre is one 
portion of the book to which we would call osjxicial attention, and 
that is the Digest of Cases, The reader li given a biiof synopsis of 
the leading cases, which will help tu nilnimiso the need of a law 
library of Reports. 
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Fourth Edition, IVerZ/tfifficr^s £mv f0 

A. W. Chastkr. London : iitcvcns &: Haynes- 1913. 

Since the [jnbUcation of the first cdilfon, dnbs have va*htly enlarged 
ll^nr s])here. Then the term wjis confinL'd generally In social iirstitu- 
tmns w]iic!\ were either j>roiiriet;irv or menihei'i' dnbs [^caving out 
ihe pohtirM and gaming rlulis of the iKih eentuiyj tlie modern Mieial 
club was iniiEateJ hy the United Service f lub (familiarly knovvn as 
I'he Senior) nnmediatel) after the Ijaitle of ^VuftTloo. ]]iit since 
that day many other instUulions rpilte fhlTercnt in character, largely 
connected witii spcirt, such as golf clubs and cycling c'lubs^ have been 
founded: anti loss in number but very powerhil in degree, political 
clubs* And afTeiaing most of them many Acts Telaling to licensing, 
finance, and various nther biiidE iis ha\e heeii [xxssed : and under 
th CSC Arts numerous decisions liave Ixreu given. So that the 
subject Is now an extensbe and comjdicatcd one; and this book 
elucidEitcs must of the points 11 Inch it is necessary for a club’ 
comnutteC’inan to know, and which it is advisidile for all club 
members lo tie actjiuuntcd with. 


Eighth Edition, £i7£t nuti /Viiihri' nfi/i Mainmimidl 

Or/C'VJ. l>y J- 11 - ATTs. i-oiidui] ' Sweet iS: Maxwell. 1913- 
]h‘{ywft€ ami Walta on Di'*iacc needs no < onuik-nts to recoiiinieiid 
jt ro the legal profession a> a sound and usefid work on the subject. 
'The picseiit edition is by -Mr. Watts atone, hut be has obtained the 
assistance of iMr. Duilcy Ura/ebtook, bmr,, a luuue familiar in the 
J'rohate and J hvorce Division. As before, the text i^ divided into 
tuT) parts: in [’art I we find the law on the subject, whereas Ihirt II 
is devpted to rrac’ticc* Mr \^\atis has tlioroughly overhauled the 
text, re-written it wherex^cr necessary* and has brought his inaller 
<pute up to date, lu tbo List uf Cases the nainei^ ;if co-respoiidenis 
have Vieen added, :i novelly whiili will enable the reader to sec at a 
glance whcdier the IVdtion was brought by tlie husband or by the 
wife* d'he extritcts given iiom Ihofcsior Dicev i Ow/lul of Lawi 
arc very useful a?j a guide to questions of Domicil, but wc think * 
that more discussion might have been devoted to the question of 
the recognition ut horoign Divorces by our Divorce Uourt, where 
it often crops up. Moreover, the heading “Foreign Divorce,” in 
the Index, hardly seems adequate* Subject lo these minor criticisms, 
the treatise seems to be based upon excellent lines and shows signs 
of careful treatment of the subject* 
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_ A Suppkme}}t A? ///t? Law Relating to Trade Umom. Uy J* If, 
CrK£nwoo[>j U.Sc. London: .Stevens & Soii^. rgj^.—In the 
year 1911 Mr, (ireenwood is'^UL'd a treatise on ‘^'The ]^w ReUtmg 
lo 1 Vadi: Uniotis.'^ Since that dale ll^e law afTertin^ liud 
Isas heeii materially developed by season of decisions j^iven in the 
House cjf I^jrIs, the Kn^tish (\>url of Apj>eid, and tlie Scottish 
Court of Session, J'uither, the Iriule Union Act 1913 (2 kS: 3 
Geo. c. 30) has been passed. 'J"ho present Supplement L in¬ 
tended to be an analysis of the tascs decided, and to show how the 
law has been aHected by reason of the passin;^ of the lastanoutioiu'd 
Statute. It will therefore be seen tluil ihe pareni. vohrme, togcllier 
with the Siippk'incnt, btinj^s lire law on the siil>jirl of Tratlv Unions 
absolutely up to dale, ^t'uli le^^ard to our rriljcisius on tiu,' parent 
treatise ivo can only n-pe.it ^Uial was saui on 37-^, Volume 

XXW‘'I, of llus keviei’i, ami to adEl iliat they appl^ wiih equal (mw* 
to the Supplement. Mr Gieenwiiod's book was piuiianly uilcndeii 
feir those readers who possess little if aiiyleL^al and who have 

Jiot access to law reports \Vhvi\ judged hy that stnndant, we are 
of opinion that the Supplement fiilQIs eNery ne^'i'Ssary cmiditioiu 

Za7vs a,i^ar//st jVo^fiVfi/ormfi\ lly l\ llkXNLi'j, [J. 1). Grimsljy : 
Roberts Jackson, 1913.- —In this tittle Iniok the Author has 
sketched tluj hisuny of laws which afl’ei L Nfuiconformityj iisin;^ die 
wtird in its widriit sense, as embracing eveiy branch of rcli^i^ton other 
tlian the 'M^lstiblished fluirch. It shows in \\\k] colours the 
gruw'th of toleration, and the need of a stdl tnnher esteiision of that 
virtue. To-<lay theic is only a ?>ti]all aiiiOLiut of law whirli makeK an 
invidious distiiicti<m. Wriunj' fruin momoryj the three ^reat ojHces 
not open to Nonconformists are lliose of (a) 'I'he Crown: (^!) I.erd 
Chancellor, as kceiier of the Kinj^^s ronscieiiLe 1 C) [x>rd Lieutenant 
of Ireland. Tliere is much which tan be said pro and but lliat 

much’’ would he out of phec in a review-. We rcmetiiher that a 
great discu&sion arose hi tlic Jifetinie of Lord kusscll of Rillowen, 
who, as a Koinan Cathoho, was debarred from occupying the post of 
Tjord Chancellor. Mr- Dennett has given us a most useful little ivork, 
based upon a subject which he, apparently, takes very much to heart. 

Trae/ie^ ki Knjnifichiscmeats amhr the Copyhfdd Aif iSg4.. 
By G- W- Lloyd, LL.B. l,.fjndoii: Stevens ik Sons, 1913-—We 
were always under the impression that the r>nly [X.'rson who could 
make the subject of copyholds at all mtcresting was Mr. Archibald 
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llrowiij wlio wrote a book on I lie subject. Wo mmi tovijio onr 
o[]iiiion^ as Mr. Lloyd c'oriamly has "Iven a U^idi of romance to a 
dry subject in his Chapter on the ** History and Nature of t.’o|)y- 
hrdds/' d’hc manor coiiits me ainonj^ the lew remaminj; liaccs of 
the Tcudal tunes, amt we have llicir Insloiy aivl inritlents rleariy 
stated !jy the learned Anllun. I'he book conLuns twelve rbapterSj 
ami each branch of Lins all'll?use suhjeta is adupiately stated and 
L-laboialed. Alt, Llo)(J oeci![iKs the position nl Head of llic Tithe 
and Copyhold lhanch of die lloanl of Aj^ra iiltiiie and bishcnesj 
so that 111 ptepannn this interesting lutle woik he bilngi to boar 
a prnictical knowledge wliieit illuminates the tbeoretiaU kmnvlcdge 
gained by his legal training ioi the Jkir. 

/^iYtiiiuf ]!\ 11. C. F^mkkv, London : 

HlTingh.'ini \^hlsot 1 I'o fmin a thoionghly ]>racticid treatise 

i>n the a}i]Hnntmi'iiL .md diilies of Lujualatois in waiding up, 
wlietla^i voluntary oi uudri supeivision, ai'id ol Receivers, is a 
very useful proji 1 1 : and the .VlilIuj] has well atlained his jimposo 
of making the Woik a tUft/t tn idl r^^prcl foi ilie gtiidLLiice 

of siicli olhckils. 


T/n’ Lau* !<} /'jvw/’f ^ Ity 1', 1) h’\k|{T,K. London: 

JCfti]igham Wilson, lO'o I'loiuolcts, dire' lois ami secictark-s of 
[jubtic coinjKinics aie the class for which this uoik is espLs ially 
jircpiTetl, luid the Aulliot lias wnh gteat cart' esviyed the tlilTu ult 
task of espii-ssing m simple phiasemUvgv the somewhat contpItcateLi 
and Iretpienlly [leiiloiis fililigaiuais whiHi two at an\ late uf the class 
assiuin;. 'I'lie Joint isiock ('oui}unies ,Vcl ol igots is in aU essential 
potiitrt set out, aiui the conmienis n\\ iliese sections display bi^^ 
learning and discernment. I'lic Indes appears full, and f‘ 
ics|K‘Cts tile book IS one of inerit, 


Londnu PuMiC Ileallh 
[jmdon : Longmans, thcell kH: Co, 
botjk which presents in a lucul fotm "a 


by W. MiV 


ANIsLVN, 


I’his is 
ermspc 


nandy little 
as of London 


hulvlic Ilealth A^llU]m^tliltlon,'" 


Fourth Edition, m Cnmimt Low 

Ity K. Mevo iMKi II. IIOIIKIN. Lon--’”' & t-H. 

T91.5.—A new ciiiUuii ol this wcll'kiK^ ^ work liii'. bt(.ri ncccssi 
talcil liy thu [asMog of tho Oimiii^' Ann-'iidment Ait ’9’^ 
(2 nS: 3 Guo, Vk c. ioj, commonf known as tliu \ ^du ave 
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Traffic Bill," Within its scope is included all statutes or parts of 
statutes relating^ to ^decent ofTenccs against women and children. 
Mr» Mead is thelijndon Police Magtstratt', and Mr, Bodkin is one 
of the Treasury Counsel, so that their qualifications for dealing with 
this question are iin<ioiihteii. Under sect, 5 of ilie Jhinishmcnt of 
Incest V\ct lyoS (8 I-Mw, VII, c. 45 ), all proceedings under that Act 
are to be held />/ carii^nt P'ornierly, it had been decided that pul>li- 
cation of proceedings /« mmeni could be punished as a conteiupt of 
court v- V, 4 ). Upon appeal to the House 

of L-ordSj the decision wars over-ruled (Th- Times^ May Gth^ 

The i)resent edition will form an invaluable addition to a lawyer^ 
library of Criminal law\ 

Fourth Edition, The ihiidc ta ihe Principles af 

Equiiy, By CfiAKui<:s T>rwAnr->. l.ondon: Heo. Barber, 191J. 
—ThK little Avork, Lugelher wuli tlie miu on Cofistiiuihntaf Luu) 
cind Lc^al Ilntory which review uUewhere, form i\\u of a 
scilcs of Cuides for those nho wi'ih to pass the Bar Final. A sug¬ 
gested course of leading comes Arsl, and in Ihc second ])arL we have 
test questions on Indeiniaur Thwaites’ Manifir/ of Etpaty. 'The 
third and most important division is a digest of questions and 
answers upon eleven liranchcs ol hajuity. 'flie <|uestions cover a 
wide raiigCj and the answers are conciscj eoinpiehensive, and 
illuminating, have no doubt whatever that this liule guide 

Will fully effect the purpose for which U is intended. 


rt’ccivcdt of wljiL'h lia.vv Ixiun held fn\'r nvving l.f> w.mL nf sjkh’c * 

/,cifrd A^qui'sifiQif uud Compen^txhm m ihAtsh fndui : MartuorimPs 
J^iiuieytT riTid Stiupjf', /\\hrbmh t 

Cai€s til fJu' Common Ituurm’s Adnun}\fy\iUan of Poreii^n 

Confrat fThw.u itiC Con diiutfonnl 1 n te : f rM Ui (iy\ T/n- t 7) t i'. on 



Annual 

Eqmiy; 


Juritti ol ike Woirkl^ riLtUti's i.avo a/ Can/niA at SrAland: 

AAl.C. Cnrife lo Kt;lkL;\ l^adinj Cmes tn 

*\yttiri at the Oil Knih'y. 



^fa ijtitrra y /a razK^ i + -r * V. - - - - r ; " . . ; 

(Nontedt & Sonn^ Sl.wkholm) i 

(Madrid); f'eifitt ,f "*'™ 

UnivcrsiLy Presi?) ^ ^ry for the Academical Fear (Qunbridj^t; 






